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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



BENETTAM. MANSFIELD, 
402S N. Randolph Street 
Ariington, VA 22207 

Petitioner, 



y. 



SCOTT BLOCH, Special Counsel, 

Office of the Special Coiinsel 
1800 M Street, N.W. 
Washington, B.C. 20036-4505 



Writ of Mandamus/Rule 27 Motion 

C.A 



VERIFIED PETITION FOR WRIT OF MANDAMUS AND MOTION TO PERPETUATE 

AND MAKE AVAILABLE TESTIMONY 



follows: 



Petitioner Benetta Mansfield, by her undersigned counsel, alleges and states as 



I. INTRODUCTION AND JURISDICTION 



This Petition arises from the nexus of wrongful actions by two government agencies and 
the death of a witness. Petitioner asks this Court for the extraordinary remedy of a writ of 
mandamus and an order pursuant to Rule 27 of the Federal Rules of Civil Procedure ("Fed. R. 
Civ. P.") because of an egregious set of actions and lack of actions underlying this matter. In 
summary, as a result of animus against Petitioner arising out of her prior position and actions as a 
court-appointed officer, she filed a complaint with the Special Counsel, Office of the Special 
Counsel ("the CSC"). The Special Counsel allowed its investigation and prosecution to languish. 
Now, because of the recent death of a witness to an admission of the wrongdoer's illegal animus 
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towards Petitioner, that witness' sworn testimony is in the sole custody of the Special Counsel. 
Despite Petitioner's request, the Special Counsel has failed to take any steps to produce that 
witness's sworn testimony to Petitioner for use in fixture judicial proceedings. 
1. Until her death on July 2, 2005, Barbara Casey was an employee of the National Mediation 
Board ("NMB"). Prior to her death, Casey gave sworn testimony to the OSC, which is currently 
in that agency's possession. Production of that statement is necessary at this time because the 
OSC has, contrary to specific statutory mandates, wrongfully failed to investigate and move 
forward with Petitioner's allegations for the last several months and now failed to respond to 
Petitioner's requests to produce such testimony. Its production has also now become necessary, 
because with the untimely death of Casey, her testimony is the only known evidence of the 
admission to Casey, by Edward J. Fitzmaurice, Member of the National Mediation Board 
("NMB"), of his intent to carry out certain wrongful and illegal acts against Petitioner. As set 
forth in detail below, Petitioner, Benetta M. Mansfield, an employee of the NMB, has filed or 
noted her intent to file several administrative and federal court actions against the NMB, and 
chiefly, its former Chairman and Member, Edward Fitzmaurice ("Fitzmaurice"), as a result of a 
series of harassing and tortious actions Fitzmaurice has taken against Mansfield which have 
caused her loss of pay and performance bonuses, benefits, demotion, and extreme emotional and 
physical distress. The swom statement of Decedent Casey contains admissions by Fitzmaurice of 
his intent to take such wrongful actions. Accordingly, immediate production of Casey's 
testimony, now exclusively in the possession of the OSC, is proper to avoid a further delay in and 
failure of justice. See Rule 27(a)(3). 
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2. Jurisdiction lies with this Court pursuant to the All Writs Act, 28 U.S.C. 1651 (a), as well as 
Rule 27 of the Federal Rules of Civil Procedure ("Fed. R. Civ. P."), 5 U.S.C. §§ 1212 and 1214, 
5 U.S.C. §7703(a)(2) and 42 U.S.C. § 2000e-16 (c). 

n. THE PARTIES 

3. Petitioner is a federal employee of the NMB. From April 4, 2002 to December 28, 2004, she 
was Chief of Staff, a career Senior Executive Service ("SES") position. She has been widely 
recognized for her skills as an attorney and manager. From September 1997 through December 
1998, Petitioner served as the court-appointed Deputy Election and Interim Election Officer for 
the court-monitored election of the International Brotherhood of Teamsters, AFL-CIO ("IBT")- 
In 2001, she was selected as Transportation Lawyer of the Year by the Federal Bar Association. 
In March 2002, she became Chief of Staff at the NMB. In 2004, she was one of six law school 
alumni honored by her alma mater, Northeastem University School of Law, as *'Trailblazer for the 
2r^ Century." 

4. Respondent Scott Bloch is the Special Counsel. He is the chief officer of the OSC, an 
independent agency with the mission of investigating and prosecuting the commission of 
prohibited personnel practices against federal employees as defined in 5 U.S.C. § 2302 (a) and (b). 
Pursuant to 5 U.S.C. §1212, the OSC is required to receive and investigate prohibited personnel 
practices. Among the Special Counsel's powers are the power to administer oaths, examine 
witnesses, issue subpoenas, take depositions, and seek stays of personnel actions from the Merit 
Systems Protection Board ("MSPB"). 5 U.S.C. §1212. The Special Counsel is also specifically 
required by statute to malce a time-specific determination of whether reasonable behef exists that a 
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prohibited personnel practice has occurred and to take certain actions to connection with any such 
investigation. 5 U.S.C. § 1214(d)- 

III. BACKGROUND AND HISTORY 
A. PETITIONER'S ALLEGATIONS AGAINST THE NMB 

5. Petitioner contended to the Respondent CSC that particular actions and treatment of her by 
NMB Member Fitzmaurice have been motivated by illegal animus. Upon information and belief, 
that animus arises from Petitioner's court-appointed role as Deputy Election Officer and Interim 
Election Officer in the 1998 court-monitored rerun of the 1995 court-monitored election of the 
International officers of the International Brotherhood of Teamsters, AFL-CIO ("IBT"). During 
that rerun, Petitioner, as a court-appointed Deputy Election and Election Officer, conducted an 
investigation into the illegal and corrupt actions of J.D. Potter, who had been the elected to the 
IBT Executive Board as Vice President from the Southern region of the IBT. As a result of that 
investigation, she referred Potter to the Independent Review Board of the IBT, a second court- 
appointed body responsible for resolving alleged criminal violations of the court order. As a 
result of Petitioner's referral, Potter was removed from office, fined $ 1 1,000, and barred for a 
period of 5 years from running for union office with the IBT. Exhibit 1, Unpublished Portion of 
Election Officer Opinion reported at BNA on June 22, 1999. 

6. Prior to being named to serve on the NMB in August 2002, Fitzmaurice had served as Potter's 
counsel and personal attorney in several proceedings. Fitzmaurice was also "Of Counsel" to the 
law firm of James L. Hicks and Associates, which represented the IBT Local and a Joint Council, 
in which Potter was an officer. 
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7. Petitioner left her position overseeing the IBT elections and, in March 1999, joined the NMB 
staff, serving first as Senior Hearing Officer, then as Deputy Chief of Staff and acting General 
Counsel, and finally, before the actions underlying this Petition were taken, as its Chief of Staff 

8. Petitioner contends here and did contend before the OSC that, prior to being named to the 
NMB, Fitzmaurice had no direct knowledge of Petitioner in either an official or personal capacity. 
Notwithstanding that fact, prior to as well as after being appointed to the NMB, Fitzmaurice 
expressed his intense dislike of Petitioner to colleagues and other persons and treated Petitioner 
in a humiliating and arbitrary and capricious manner. He eventually engaged in more serious 
action against her which resulted, among other adverse actions, in her demotion from the SES and 
loss of pay and benefits. 

9. hi the spring of 2002, prior to his being appointed to the NMB, Fitzmaurice told Barbara 
Casey, who was a confidential assistant to then Board Chairman Francis Duggan, that he was 
going to "get that bitch" Mansfield because of what she "did to his friend, J.D. Potter." This 
conversation took place during a car ride when Casey was assisting Fitzmaurice in identifying real 
estate in anticipation of his move to Washington, D.C. In August 2002, Fitzmaurice was 
appointed to the Board. He selected a residence in Casey's neighborhood and they sometimes 
commuted together. During these rides, Fitzmaurice continued to make comments to Casey 
reflecting his animus for Petitioner. 

10. Upon his appointment to the Board, Fitzmaurice began to make additional comments to other 
persons reflecting his animus towards Petitioner. While Fitzmaurice was certainly not tactful with 
many Board employees or constituents, his treatment of Petitioner Mansfield was particularly 
abusive. Upon information and belief, his hostile treatment of Petitioner has been well 



Case 1 :05-cv-01 468-RWR Document 1 Filed 07/26/2005 Page 6 of 62 

documented in various affidavits attested to by Fitzmaurice's fellow Board members, NMB 
employees, constituents or other witnesses, and which have been gathered as part of NMB's Equal 
Employment Opportunity ("EEO") investigation and the OSC investigation. Between August 
2002 and today, Fitzmaurice continued his hostile treatment of Petitioner. 

11. As a result of his personal animus towards Petitioner, from the start of his tenure with the 
NMB, Fitzmaurice began a campaign to revise the Board's delegation order which provided that 
the Chief of Staff manage the day-to-day operations oftheNMB.' The other two Board 
members, then-Chairman Duggan and Harry Hoglander, refused to make such changes. 

12. In July 2003, according to an annual rotation^ Fitzmaurice became the Board Chairman. As 
Chairman, he became Petitioner's rating official In November 2003, prior to his departure from 
the NMB, former Chairman Duggan, who had supervised and been Petitioner's rating officer for a 
9 month period of the rating period ending September 30, 2003, forwarded to Fitzmaurice his 
narrative of Petitioner Mansfield's 2002-2003 perfoniiance. The summary rating was 
"Outstanding." Around the same time, Duggan's tenn of office at the NMB ended. Read Van de 
Water was sworn in as a Board member on December 1 1 , 2003 . 



' The NMB is a quasi-judicial independent federal agency with responsibility for resolving 
disputes between and among railroads and airlines and the collective bargaining agents of their 
employees. It is headed by three term- appointed members nominated by the President and 
confirmed by the Senate. The three Board members can only operate through a quorum. 
Traditionally, the Chairmanship of the Board rotates annually among the three Board members. 
The Chairman of the Board has no power or authority than the other two Board members except 
that he has usually been the designated rating officer for the Chief of Staff and the reviewing 
officer for senior employees. The NMB employs fewer than 60 employees. 

Harry Hoglander was sworn in as a Board member on August 6, 2002. Fitzmaurice was 
sworn in as a Board member on August 2, 2002. Read Van de Water was sworn in as a Board 
member on December 1 1 , 2003 . From July 1 , 2003 through June 30, 2004, Fitzmaurice was 
Chairman of the Board. It is Fitzmaurice's animus and subsequent wrongful actions and the 
concurrence of member Van de Water in his wrongdoing which form the basis of this Petition 
and pending or yet- to-be- filed cognizable legal actions. 

6 



Case 1 :05-cv-01468-RWR Document 1 Filed 07/26/2005 Page 7 of 62 

13. From December 2003 through December 2004, and tliereafter, Fitzmaurice initiated a series 
of increasingly hostile actions against Petitioner Mansfield in line with his statements to Casey 
that he would "get" Mansfield like she "got" his friend Potter. These actions were either taken 
unilaterally by Fitzmaurice or assented to by Van de Water in meetings of the Board.^ They 
included the downgrading of Mansfield's performance rating, a decrease in her performance 
bonus over the objections of a Performance Review Board, removal of all of Petitioner's 
substantive and administrative responsibilities as Chief of Staff, assignment to lower-graded 
duties, denial of access to computer files, public humiliation, detail to duties at another federal 
agency, and, ultimately, her removal from the SES and the abolishment of her Chief of Staff 
position in December 2004. 

B. THE OSC COMPLAINT PROCESS 

14. As a resuh of these actions, in April 2004, pursuant to 29 C.F.R § 1614, Petitioner filed a 
discrimination complaint with the NMB's EEO office. Petitioner's complaint to the OSC 
included allegations of the commission of prohibited personnel practices in violation of various 
subsections of 5 U.S.C. 2302(b). In particular, her complaint {MA-04~1921), included a specific 
claim of reprisal by Fitzmaurice, in violation of 5 U.S.C. §2302(b)(8), (9)(A), and (b)(10), for 
exercising her right and obligation to investigate election fraud in the IBT's 1998 election and 
report suspected violations to the Independent Review Board ("IRB") in accordance with the 
Consent Order in U.S. v. International Brotherhood of Teamsters, 88 CIV. 4486 (DNE) (March 



^ Member Hoglaiider was frequently not informed of these meetings or decisions until after the 
meeting occurred or decision was reached. 
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14. 1989^. Petitioner identified Casey as a key witness to this allegation. 

15. On September 14, 2004, the OSC referred Petitioner's complaint to its Investigative Unit for 
further investigation of retaliation for whistleblowing by Fitzmaurice and Van de Water in 
violation of 5 U.S.C. 2302(b)(8), and for investigation of her allegations of prohibited personnel 
practices. In particular, the OSC was interested in further investigating whether the NMB, and, 
more specifically, Fitzmaurice, had committed a prohibited personnel practice as a result of 
Petitioner's involvement in the prosecution of J. D. Potter.'^ 

16. Petitioner's complaint was assigned to Career Attorney Alberto Riveria-Foumier, Supervising 
Career Attorney and Associate Director Carey Sklar, and Career Investigator Quentin Barrett. 

17. Also on September 14, 2004, Petitioner received notice from the NMB that it was abohshing 
the Chief of Staff position and implementing a one-person Reduction-in-Force ("RJF") effective 



^ The Consent Order was part of the settlement of the civil RICO action brought by the 
United States of America against the fBT. The purpose of the Consent Decree was to rid the IBT, 
the largest trade union in the free world, of the corrupt influence of organized crime and to 
estabhsh a culture of democracy within the union. U.S. v. IBT , 39 F. Supp. 2d 397 (S.D.N.Y 
1999). The Consent Decree provided that the court would appoint certain court officers, 
including an Election Officer, to oversee IBT elections. (Consent Decree at p. 4) Mansfield 
served as Interim Election Officer from September 1997 to December 1997; and Deputy Election 
Officer from December 1997 through December 1998, pursuant to the Consent Decree. In that 
capacity, she was a court-appointed election officer. 

In her capacity as a court-appointed election officer, and in furtherance of the Consent 
Decree, Ms. Mansfield reported the allegations related to J.D. Potter to the IRB. These actions 
resuhed in Mr. Potter's being disqualified from serving as Southern Regional Vice President of 
the IBT and also caused him to be disciplined under the Consent Decree by the IRB. 

The Consent Decree remains in effect today, and is administered by the U.S. District 
Court for the Southern District of New York. Numerous persons and entities are obliged to 
cooperate with the Court and the IRB in comiection with the administration of the Consent 
Decree. The court has expressly appHed the terms of the Consent Decree to non-parties pursuant 
to the All Writs Act. See U.S. v. Int'l. Bhd. of Teamsters et al. v. Yellow Fr eight, 948 F.2d 98 
(2dCir. 1992). 

^ Upon information and behef, only some twenty percent (20%) of complaints received by OSC 
are refen-ed to that unit for investigation and prosecution. 



Case 1 :05-cv-01 468-RWR Document 1 Filed 07/26/2005 Page 9 of 62 

November 30, 2004. 

18. As a result, Petitioner amended the OSC Complaint to include additional allegations of 
prohibited personnel practices. She alleged that the RIF was a mere continuation of the same 
animus. She requested that the OSC seek a stay of the RIF from the MSPB. See 5 U.S.C. § 
1214(b)(l)(A)(I). 

19. In October through December 2004, the OSC appeared to be actively investigating 
Petitioner's allegations. The OSC career attorney and career investigator twice interviewed 
Petitioner. 

20. Sometime in November 2004, the career attorney and career investigator interviewed Barbara 
Casey. At the time of her interview, Casey worked as a contldential assistant to NMB Member 
Van de Water. 

21 . Casey provided sworn testimony to the OSC that Fitzmaurice had made numerous remarks to 
Casey regarding his dislike of Petitioner. Specifically, Casey provided sworn testimony to the 
OSC that Fitzmaurice told Casey, prior to or around the time of his appointment to the NMB, 
words to the effect that he was going to "get'' Mansfield "because of what she had done to my 
friend Potter." Exhibit 2, Affidavit of Francis Duggan, % 3 and Attachment thereto. Casey's 
statement was in the form of a sworn taped deposition/interview. OSC did not provide Casey 
with a copy of her taped interview. Id., %3. 

22. Casey feared retaliation by Fitzmaurice and the NMB if her cooperation with the OSC 
investigation became known. Exhibit 3, Affidavit of Leslie B. Kiernan, i|f4,13; Exhibit 4, 
Affidavit of Michael A. Luckey, ^5. Specifically, Casey feared that she would lose her job 
because of her noncareer status as Confidential Assistant to Board member Van de Water. She 

9 
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had a particular fear of losing her job prior to attaining eligibility in May 2005 for immediate 
retirement benefits. See Exhibit 3 at 113. 

23. Because of Casey's fear, with the knowledge and assent of Petitioner, the career members of 
the OSC conducted their investigation in a manner designed to not prematurely expose Casey to 
the risk of retaliation before her May retirement eligibility date. 

24. In early November 2004, on behalf of the Special Counsel, OSC Career Attorney Rivera- 
Fouxnier sought an informal stay of the NMB-proposed RIF action. On or about November 1 7, 
2004, the NMB refused to voluntarily grant such a stay. 

25. In or around December, 2004, the OSC career attorney began drafting a request to seek a 
formal stay from the MSPB of the RIF action of Petitioner pursuant to 5 U.S.C. § 1214(b)(1) (A). 
Rivera-Foumier indicated to Petitioner that the OSC would not formally file the request until 
shortly after the New Year in order to not exhaust the initial statutory 45 day stay period with the 
Board during the holiday period. Id. 

26. On or around January 5, 2005, the NMB informed Petitioner by written notice that her 
position was aboUshed in a RIF, she was removed from the SES and was being demoted effective 
December 27, 2004. 

27. After preparing the OSC request for the stay of the RIF, Rivera-Foumier 's career supervisor 
Sklar approved it It was then presented to the Special Counsel for his review. In January and 
eariy February, the Special Counsel sought revisions which Rivera-Foumier prepared during and 
around the first week of February. The Principal Legal Advisor to the Special Counsel, James 
McVay, a political appointee, discussed these proposed revisions with Petitioner's counsel. 

28. In the meantime, on or around January 6, 2005, Special Counsel Bloch announced the 

10 
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involuntary geographic reassignment of twelve career employees, including Sklar and Rivera- 
Foumier, the two attorneys handUng Petitioner's case. 

29. In late January or early February 2005, Casey was diagnosed with terminal cancer. 
Petitioner, through Counsel, advised the OSC of Casey's illness. 

30. On February 17, 2005, in response to several telephone messages left for Special Counsel 
Bloch and his deputies, the Special Counsel's Principal Legal Advisor James McVay telephoned 
Counsel to the Petitioner. Petitioner learned, for the first time and without explanation, that the 
OSC would not seek a stay from the MSPB. In response to Petitioner's objections and concerns, 
McVay indicated that Mansfield's case would be on the "fast track" or "priority" list of cases. In 
a bizarre turn of events. Petitioner's counsel was actually the person who first informed Attorney 
Rivera-Foumier of tliis new and unexplained decision by the Special Counsel. 

3 1 . Around that time. Petitioner was informally told by the two career attorneys handling the case 
that they were leaving the OSC because of the proposed geographic reassignments. Rivera- 
Foumier's last day was March U, 2005. Sklar Left the OSC on March 18, 2005. 

32. In the meantime, Casey was receiving chemotherapy treatments. However, in response to that 
treatment, Casey suffered complications and was hospitalized for most of the months of May and 
June and in intensive care. 

33. Prior to being admitted to the hospital for the last time before her death, Casey told Duggan 
that she would be willing to be deposed by subpoena for purposes of perpetuating her testimony. 
On July 2, 2005, before any such deposition could occur, Casey died. Exhibit 1, %6. ,, 

34. The third and final staff member assigned to Petitioner's OSC case. Investigator Barrett, left 
the OSC on July 8, 2005. 

11 
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35. According to a "60 day status update" letter from Barrett, OSC's investigation into 
Petitioner's allegations remain in an ongoing status. Exhibit 5, Letter of Quentin Barrett, 
Investigator, OSC, dated July 8, 2005. 

36. Notwithstanding such notification, no OSC staff have been assigned to Petitioner's case. 
Exhibit 6, Letter of Ronald K. Jaicks, Supervisory Attorney, OSC, dated July 19, 2005. The OSC 
has entirely failed to reach to reach the required statutory determination of whether there are 
"reasonable grounds to believe that a prohibited personnel practice has occurred, exists, or is to be 
taken." See 5 U.S.C. §1214. 

37. Petitioner's allegations of her pre-RIF prohibited personnel practices caii only move forward 
to the MSPB if the OSC initiates proceedings at the MSPB. 

38. On July 7, Petitioner OSC requested that the Special Counsel perpetuate and provide her 
with Casey's testimony. Exhibit 6, Letter from Petitioner's Counsel, dated July 7, 2005. 
Petitioner has obtained and provided the Special Counsel with a copy of a swora statement from 
Casey's son, and personal representative for her estate, that it was Casey's desire that her 
statement would be released to Petitioner. Exhibit 6, Letter from Petitioner's Counsel to Special 
Counsel dated 7/12/03; Exhibit 3, Luckey Affidavit. 

39. OSC has neither responded to Petitioner's request that the OSC perpetuate Casey's testimony 
and nor provided her with a copy of it. 

40. All Petitioner has received from the OSC is the letter from Supervisory Attorney Jaicks 
stating that "your matter is in the process of being assigned to another investigator." Exhibit 6. hi 
response to Petitioner Counsel's call to Jaicks on July 20, 2005, Jaicks left a message that he 
"knew nothing" about Petitioner's letters to the Special Counsel. 

12 
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41 . OSC has never sought from or reached agreement with Petitioner that it should continue its 
investigation beyond the 240 day time limits as required by statute. 5 U.S.C. § 12 I2(b)(2){A)(ii). 
With the loss of the OSC's investigatory and prosecutorial staff, Petitioner has no way of knowing 
how long the OSC investigation will languish. 

42. As of the current date, Petitioner has concluded that the OSC has no intention to meet its 
statutory obligations. OSC's inaction and failure to timely investigate and timely and effectively 
prosecute Petitioner's allegation regarding Fitzmaurice's animus against Petitioner as a result of 
her actions as a court and IBT election officer against his friend and associate J.D. was a violation 
of its statutory duty. Its failure to ensure perpetuation of Casey's testimony for Petitioner's use 
now poses a direct risk to Petitioner's ability to effectively prosecute on her own the allegation of 
Fitzmaurice's iUegal and wrongful animus and actions against Petitioner. 

43. Absent court intervention, Petitioner has no other means to ensure preservation and 
production of the swom statement taken by the OSC investigator from Casey other than to ask this 
Court to direct the Special Counsel to perpetuate that interview and provide Petitioner an 
authenticated copy of Casey's swom testimony use by for this Court and other courts and quasi 
judicial agencies' use in future proceedings, 

44. Petitioner accordingly seeks that the Court order OSC to preserve and provide an 
authenticated tape of Casey's testimony to Petitioner. 

45. Absent an expedited Court order requiring the OSC to perpetuate and produce Casey's 
testimony, Petitioner may be precluded from introducing the direct evidence of Fitzmaurice's 
admission to Casey against interest and this particularly powerful evidence of his animus towards 
Petitioner - his specifically expressed admission of his intent to "get" Mansfield because of her 

13 
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roie in "getting" J.D. Potter, Fitzmaurice's friend and former client, barred from Teamster office 
and fined, in an administrative or judicial proceeding, 

46. Requiring a federal investigatory agency to make immediately available the sworn testimony 
of a decedent witness that the government official of a second agency retaliated against Petitioner, 
a highly regarded federal employee, on account of the latter's former role and actions as a court- 
appointed elections officer undoubtedly serves the purposes of the Rule. 

WHEREFORE, given the failure of the OSC to adequately discharge its 
duties in investigating and prosecuting this case and its failure to produce Casey's statement to 
Petitioner for use injudicial and quasi-judicial proceedings to be filed or refiled by Petitioner, 
pursuant to Fed R Civ.P. 27, the All Writs Act, and the equitable power of this Court, Petitioner 
respectfully requests that this Court order OSC and the Special Counsel to preserve, perpetuate, 
and produce the original and/or authenticated copy of Ms. Casey's testimony before the OSC to 
this Court for its examination and to provide it to Petitioner for use in proceedings to which she is 
or will be a party. 



14 
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I certiiy under the penalty of perjury that the foregoing is true and correct. 
Executed on this _^ day of July, 2005. 




Beth S. Slavet 



July 25, 2005 



Respectfully submitted, 




Beth S. Slavet, D.C. Bar 305805 

Jonathan G. Axekod, D.C. Bar 210245 

Counsel for Petitioner 

Beins, Axelrod, Kraft, Gleason and Gibson, P.C. 

1717 Massachusetts Avenue, N.W., Room 704 
Washington, D.C. 20036 
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Exhibit # 1 



Beth Siavet 

From- "^Aansf!eld, Benetta'^ <Mansfieid@nmb.gov: 

To: '^bslavet@bakgg.com> 



Sent Mondav,Apnl19, 2004 1.1:28™ 

2. JamesD^Potter 

. Ml Potter was a successful caBdxdate for Southed. Regton V.ce Pre.deat on the Hoffa 

Slat. O. Becembe. 15, I99B, toe IRB sent proposed chax.es aga„.st Mx. Potter to Actn.g General 
Pres^derrt Sever. The IRB proposed that Mr. Potter shotid be charged wrt. lyrrrg ur^der oatlr to the IRB 
^, the Eleet^or. Offrcer oor.eern.g the source of funds for contribut.or.s made to ti.e Hoffa Ca^pargn 
. the Mernatronal Officer rerun elect.. The 1I» s,_rzed the pertrnerrt facts . the propo 

'""'" Potter ongtaally sent a $10,000 coatxibutton to James Hoffa (' 'HoixV') in.esponse 

to TexXation from an offrcml of the Hoffa Carnpargn t^ $ 10,000 was 
to an expKiiia tv,p Flection Officer had imposed a $5, OUU 

needed to be on tlie slate. The hlection uni J.^tumed. Potter then sent 

contribution limit tn tire rerun ^^^'^^^''^^^^^ wttlssToO from his account 
■"i?s nn-ft-rhprk and a cashier s checK purctiasea wuii m-j^v^v 

dX~? oStiSa SlS.-Electron OfScer sworn 
triLrnSe too. the money S^^^^;,S:JZ£^s car 
.eiabers -^ P^O of^ ^ yTuSele'^^^^^^^^ was still in the truiik 

*™^- K H li S InvSor went with Potter to the car and Potter retrieved 

t: Sr0%~t t^ee bills had i^be.^^^^^^^^ 

Printmg and Engraving at the time Potter ^^>^ f f^^'^r bffls were not in 
Pour Federal Reserve^^^^^^^^ 

- ?;;t"-SXhrnnder oath to the II.. and th^ Ele.1^^^^^^^^^^ 
concerning a matter relevant to then Quties under the Consent Orde.. 

These facts have not been the subject of any prior ElecUon Office proceeding. Indeed, a. the IRB 

, p.ot,osed charges note, the facts were gathered m the course of a pint investigation by the 1KB and the 

Eiection Officer. Accordingly , the Election Officer will review the facts and determine whether a Rui. 

violation is shown and, if so, what remedy may be appropriate. Attachment . 
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,a. binding Concerning ^Ar Hnff^. and the Hoffa Slate 

The essence of the allegation is that Mi. Potter violated the court-approved limit or. 

campaign contributions and then concealed that violation by falsely reporting the source of the excess 

contribution. As a preliminary tnatter, the investigation found no facts to indicate that Mr. Hofta, or 

anyone at the Hoffa Slate' s headquarters, had any roie in the alleged misconduct. To the contrary, the 

facts show that when Mr. Potter exceeded the limit by contributing.SIO,000 of his personal funds to the 

campaign, Hoffa Slate representatives informed Mr. Potter of the operative limits and returned the 

improper check. The facts further show that when Mr. Potter sent the Hoffa Slate his pexsorxal check for 

S5,000 and the S5,000 cashier's check, the latter was found with a handwritten list identifying five IBT 

members (with social security numbers) as the source of the cashier check funds. Thus, ftom the Hoffa 

Slate's perspective, the contribution appeared proper on its face. The Hoffa Slate CCEIl reported the 

cashier' s check as five individual S 1,000 contributions in accordance with- the information it had 

received, Accordingly, there is no basis for fmding that Mi, Hoffa or the Hoffa Slate actively 

participated m a ii^M^ey violation inconnecti-on with the cashier's check, and no basis for withiiolding 

certification of Mr. Hoffa's election on these facts. Even in the absence of misconduct, however, the 

strict hability provisions of the Rules governing campaign contributions require the Hoffa Slate to 

disgorge the improper contribution. Rules, Art. XII, § 1(b)(9). That remedy will be discussed below. 

b, Fjndings_Co,nceming Mr.. Potter 

Mr. Potter' s conduct in this matter raises different questions. A thorough investigation 
was conducted into the facts sunounding the $5,000 cashier' s-check that Mr. Potter funded from his 
personal checkmg account at the Justin State Banlc and sent to the Hoffa Slate. Tire Election Officer 
examined Mr. Potter under oath about the cashier's check and his claimed source of funds. On 
November 5, 1998, the Election Officer sent a document request to Mr. Potter asking him to produce his 
bank statements and cancelled checks for the period from July 1997 through December 1997 and to 

produce 

[a]li documents, whether in the custody and control of Mr. Potter, Mr. Potter's 
campaign for IBT International Office, or Local Union 19, pertaining to cashier's 
check no. 13453 drawn on the Justm State Banlc (copy attached) including, but 
not limited to, any documents showing the source of funds for the cashier's 
check. 
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The document request clearly informed Mr. Potter Hiat he was gomg to be asked, about cashier' s check 
no. 13453 (the one he had sent to the Hoffa Campaign), and even attached a copy of the document. This 
request gave Mr. Potter an opportunity to prepare for his exatnmation on the subj ect of the cashier^ s 

check. 

At the start of the examination, Mi. Potter produced copies of financial records from his 

bank and similar accounts. Specifically, he produced on November 11, 1998 records of his accounts at 

the Justin State Bank and records of certain Smith Bamey brokerage accounts. After the IRB issued its 

proposed charges, counsel for Mr. Potter submitted additional argument to the Election Officer and 

produced records of a credit union account mamtained by Mr. Potter that had not been previously 

■ disclosed. 

The Election Officer questioned Mr. Potter under oath, and also took sworn testimony 

■from each of the five individuals who were listed as having' made the $1,000 donations that purportedly 
funded the cashier' s check. Based upon that investigation, the Election Officer fmds that .the S5,000 
cashier's check was funded with Mr. Potter's personal funds and not by contributions from the five 
individuals to whom it was atuibuted. By contributing $5,000 of personal funds usuig a cashier's check 
on top of a personal check contribution of S5,000, Mr. Potter- exceeded the court-approved campaign 
contribution limits governing the rerun election. 

■ ID . Potter became the President and principal officer of Local Union 1 9 in Grapevine, 
Texas in June 1997. Mr. Potter testified that in Septemberl997 he received a telephone call-from Laird 
Evans, another regional IBT official, asking if he wanted to join the Hoffa Slate for the rerun election as 
a candidate for Southern Region Vice-President. Mr. Potter expressed interest and then gpolce to Mike 
Bane, of Local Union 614 m Michigan, and Hoffa Campaign official David Lyle about joining the Hoffa 

Slate Mr Potter testified that he learned from Mr. Lyle that a S 10,000 campaign comribution was 
required to jom the slate. Mr. Potter also testified that he talked about the possibility or joining the 

Ploffa Slate with people who worked at Local Union 19. Among those with whom he aired this decision 
witii were Business Agents Men-ianne "Casey'' Sharpe and Joe Christian, his Aunt Pat Potter (the Local 
Union 1 9 booldteeper), and recording secretary Lori Frascone. 

1047 3 
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Mr. Potter had been participating m an JBvestment dub managed by Tom Bumetie, the 
former President of Local Umon 19- In September 1997, the club holdings were liquidated and the cash 
was paid out to the participants. Mr. Potter testified that one of the several reasons for liquidating the 
club v^BS that he needed money so that he could make the requh-ed contribution to join the Hoffa Slate. 
Mr. Potter and tiie other club members received tiieh distribution in the form of personal checks from 
Mr. Bumette in ttie amount of $10,065. Mr. Potter deposited his check hito his persona! account at the 
Justin State Bank, Other club members who received equivalent distributions were Pat Potter and Joe 

Christian. 

On September 29, 1997, Mr. Potter wrote apersonal check for $10,000 on his account at 

tie Justm State Bank payable to "James P. Hoffa" with a note on the memo line that the check was for 

the "Hoffa Slate." He sent the check to Mr. Hoffa by UPS overmght delivery. After he had written the 

check, he mentioned to bts attorney, James Hick^, that he had made this contnbution. In a senes of 

discussions that involved Mr. Hicks, Mr. Potter, and attorneys or other representatives of the Hoffa 

Slate, Mr. Potter learned that the Rerun Plan for the rerun election set a limit of $5,000 on the amount 

of personal funds that a candidate could contribute to a campaign and a limit of $1,000 on contributions 

m 

r) !>;„„ X T\/ \Ar TTifk<: rnntacted the Hoffa campaign to retrieve the 

r{ToI?o"ch"^eSM^pftf4"p\^ed^ 

the check. 

On October i, 1997, Mr. Potter wrote a personal check for S5,000 on his personal 

account at the Justm State Bank payable to "James P . Hoffa." The notation on that check' s memo Ime 

states that the check is for Xand.date Hoffa Rerun." At this point, Mr. Potter needed to raise $5,000 

dollars m comphance with the rules so that he could make the requested S10,000 threshold contribuuon 

[3] 

A A- ^rr. x/Sr Pni^pr he- talked verv Httle around Local Union 19 about 
£.SlngTo&. N^everthe^^s^? a^orrrto^M^PoL^r^^tLtimony , five people came to htm 

sometime between September 30 and October 2, 1997 and spontaneously decided to contribute $1,000 

each to his campaign. The five identified contributors were Casey Sharpe, Joe Ctaistian, Pat Potter, fori 

Frascone, and Bett.e Litton, a clerical worker at Local Umon 1 9. Mr. Potter testified that the 

contributions were made entirely m cash, .^though these were crucial events m the sequence of 
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Mr. Potter's entry onto the Hoffa Slate, in his November 1998 deposition Mr. Potter 
could not recall any details of these gifts such as: where or when they were made; what was said at the 
■ time by him or the donor: or- whether the cash gi^en was in a small number of large bills or a large 

number of small bills. 

After he had accumulated this S5,000 in cash Mr. Potter stated that, on October 2, 1997, 
he intended to deposit it m the Justin State Bank and purchase a cashier's check for $5,000. When he 
was going to drive to the bank on that day, however, he was ridmg hi his pickup truck and the cash was 
in a secret hiding place in his Lmcoki Town Car. He testified that he decided on the spot that, because 
money is fungible,he could swap the cash he had received for money m his bank account on his 
persona! "books" and fund the cashier' s check that way. Mr. Potter never deposited the cash he 
allegedly received from the five donors to his account. He had the cashier's check drawn on his 
personal checkmg- account and sent it to the Hoffa campaign. Tnis cashier's check (no, 1 3453) was 
payable to the order of "James P. Hoffa." A list of five names in Casey Sharpens handwriting identified 
Sharpe, Chnstiaa, Potter, Frascone, and Litton as the five S1,000 donors,. ■ .The Election Officer obtained 
a copy of this list &om, among other sources, the Plofia Siate's files. 

Mr. Potter was asked several times during his deposition about what he had done with the 
S5,000 cash. He said that he had kept the money to use for emergencies and volunteered, as 
con-oboration, that the very cash he had received was still in its hiding place in the car that he had driven 

to the deposition: 

A: ... Tm going to tell you,,l have still got that money. And it is right out 

here in the paiidng lot and where it is at is in my car, in the trunk, it is a 
Lincoln and it is one of those where the discs are at. 

Q: The CD player? 

14] 
A: Yeah, it is down m there and it has been there 

■ Tr. at 5; see also Tr. at 67 ('T put thei r money m that place that is in the^LincoIniiow'O (emphasis 
added)- Returning to the same subject later in the deposihon, just before going to the car to examine the 

money, Mr, Potter gave the following testimony: 

Q: As I understand your fiestimony], what we are going to see down there is 
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the money that these individuais gave you; is that right? 

A: Yes. 

Tr. at 92. Mr. Potter allowed, the money to be examined by the Election Office and IRB investigators. 
The investigators found $4 JOO, m 93 bills, stored in a plain white business envelope in the CD piayer 
storage area of the car trunk. The face of the bills were photocopied and submitted by the IRB Chief 
Investigator's Office to the Department of the Treasury for analysis. 

The unambiguous testimony of Mr. Potter was that the money stored in his Lincoln Town 
Car on the date of the deposition was "the money" given to him by the five individuals as a campaign 
coatribution in late September or early October 1997. This testimony was false. As reported to the IRB 
and summarized m the proposed charges, "thirteen 1995 Series twenty-doUar bills produced by Potter 
were not in circulation on October 2, 1997, the date by which Potter testified that he had received all 
five cash contributions." The existence of the cash without any way to establish a chain of custody back 
to October 2, 1997 would not have con-oborated Mr. Potter's testimony. The proof that- some of the bills 
■could not have been received at the time he claimed, however, undermines the elaborate story Mr. Potter 
told about how he came to receive unsohcited $ 1 ,000 contributions in a two-day period that fortunately 
coincided with his need to pay his initial contribution to the Hoffa Slate. It is far more likely, as 
Mr. Potter suggested in another part of his testimony, that he took the "easier" route and simpiy used his 
available personal funds to have the bank drawthe cashier's check on October 2, 1997. That scenario is 
also consisteut with Mx. Potter's bank records. 

Mr. Potter opened an account for his campaign funds at a bank m Grapevine, Texas, The 
S5.000 cash was never deposited to that account, reported on Mr. Potter's CCER or treated m any way 
as a contribution to Ms campaign. Tne money was represented as, and reported as, a contribution to the 
Hoffa campaign consoudated in a cashier's check. 

The Election Officer took sworn testimony from the five identified contributors and each 
one testified under oath that they made the $1,000 donation as reported. As a whole, the testimony of 
tliese witnesses, and that of Mr. Potter concendng the five S 1 ,000 contributions is not credible. Three of 
the alleged donors, by their own testimony, lacked ready cash to make the contributions. Casey Sharpe 
testii~ied that she borrowed $1,000 from a fnend, not an IBT member, who resided m Florida but 
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Officer chalienging the conclusion that he had testified falsely about the bills stored m his 
car. The essence of this argument is that the deposition questions were ambiguous. For example, 
Mr. Potter supposedly did not understand that the question asking whether the cash in the trunk was "the 
money that these individuals gave you" rsfeired to the actual bills he had received from the five 
purported contributors, or merely asked whether he was carrying a sum in the car representing a fund 
that had started with those cash contributions. Mr. Potter also offered to provide additional witnesses 
who' would testify about cash purchases he hadmade, and provided a statement from a credit union to 
show that he had another account that could be a source of cash to replenish the fund m his car trunk. 

The additional material does not change the conclusion reached here. Under Mr. Potter's 
theory, the fund was used for union-related transactions, such as buynig repah materials for the union 
hall or postmg bonds for employees or workers in need of such assistance. Despite months of time to 
put together a presentation, Mr. Potter has submitted nothing to show^ that this money was in fact treated 
as union funds; that when he bought pipe for the union hall, or_posted bail, he. documented the expense 
and had it reimbursed. It is not likely that Mr. Pottsrset the fund up as hispersonal donation to support, . 
the operation of Local Union 19. That scenario is even less credible if it is argued that he continued to 
replenish the fund from his personal assets without any reimbursement from Local Union 1 9 . As for the 
■ credit union records, aside from the fact that they shouldhave been produced at the deposition, they 
undermine Mr. Potter's account more than they bolster it. At best, the statement shows he had another 
account from which he could put together a cash fimd if necessary to back up a story, 

Moreover, several witnesses gave testimony that undermined Mr. Potter's testimony 
about the cash fund. Mr, Christian worked as a busuiess agent for Local Union 19 from 1992 to 1998, 
mcluding the-penod when Mr. Potter became President. During that entire tune, he had never heard that 
Mr. Potter kept a store of cash on hand m his car or on his person for union emergencies. Similarly, 
Ms. Sharpe a Local Umon 19 Business Agent smce August 4, 1 997, testified that she was not aware of 
any emergency cash fund tiiat Mr. Potter kept to assist local umon members m trouble. As Business 
Agents, Mr. Christian and Ms. Sharpe would have known about this fund if it had really existed. 

J.D. Stallcup, jr., Vice-President of Local Union 19 for approximately 10 years, was 
examined under oath. He testified that he was not aware of any money kept on hand by Mr. Potter as an 
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emergency fund. 
- James Shepherd, formerly a Trustee of Local Umon 19 and currently the Secretary- 
Treasurer, was exammed under oath. He testified that he was not aware of any Local Union policy that 
made large amounts of cash available to Mr. Potter for emergencies tnvolwg local members. He also 
was not aware of Ml. Potter's havmg purportedly kept large amounts of cash on his persot. or m hrs 

automobile. 

Based on the evidence summarized above, the Election Officer fmds that James D. Potter 

contributed $ 10,000 from his personal &nds to the Hoffa campaign, and falsely described the 
contributionascominghalffromhisownfundsandhalffromfivexndividualcontributionsofSl.OOO 

each. Mr. Potter thus violated the limits on campaign contributions applicable' to the rerun election. 

c. Esmsdx 
The Election Officer fmds that Mr. Potter' s conduct violated the campaign contribution 
limits. See Rerun Plan, § IV. Considered solely m monetary terms, fte Election Officer could not 
conclude that tire e>ccess contribution violation may have affected the outcome of the election. 
Mr. Potter made the excess $5,000 contribution to the Hoffa campaign, not to his own, regional effort. 
The impact of the contribution would therefore be assessed in the context of the election for union-wide 
offices and not the regional election. The $5,000 amounts to approximately one-half of one percent of 




the $995,683 m fundraisiixg reported bj 
amount was contributed early, m Octol 

campaign expendimre or event. In a campaign that raised and spent almost $1 miUion a.d where the 
narrowest margm of victory for a Hoffa Slate umon-wide candidate was 40,991 votes, no connection can 

be cstabhshed ^^^Zl^T^S^^^^^i^^^ 

campaign contributions requires the Election Officer to impose the most severe sanction. By his own 
testimony, Mr. Potter Icnew that the Rerun Plan limited candidates to contributmg $5,000 of personal 
funds to a campaign or slate. By funding the cashier's check to the Hoffa campaign with his own 
money after havmg contributed his own $5,000 by personal check, Mr. Potter intentionally violated the 
contribution limit. Mr. Potter concealed the violation by providmg the Hoffa campaign with a docum 
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that falsely attributed the money to five donors. Knowing in advance of his examination 
that he was going to be questioned about the cashier's check Mr. Potter constructed a false story that he 
hoped to corroborate by presenting to the Election Officer and the IRB $4,700 m cash and representing 
that to be "tiie money" he had received at the end of September 1997 from the five contributors. The 
cash, however, demonstrated the falsity of his testimony about the contributions. The facts here show a 
candidate for IBT International office who violated the Rules and who then compounded the violation 
by a cover-up and by false statements in testimony to the EiectioD- Officer and. the IRE. This conduct is 
extremely serious and warrants more than a remedial fme. 

In reaching this conclusion, the Election Officer fmds that Mi. Potter personally 
participated in the scheme to violate the rules and that he intentionally gave^ testhnony about the 
donations that he knew to be false. The Election Officer contrasts this fmding of Mr. Potter's personal 
participation in, and false testhnony about the offense with the findings in PR-3 5-EOPI in which 
Mr. Hoffa and the Hoffa Slate were found to have violated campaign finance restrictions. In that case, a 
remedial fme was appropriate because the. evidence did -not- support,- inte r alia , a fmdhig that Mr. Hoffa .. 
intentionally hed m comiection with the underlying violations, or intentionally lied to the Election 
Officer in the investigation to conceal the alleged misconduct. The words used to state the findings on 
■ Mr. Hoffa' s testimony were chosen carefully. See Carev Slate Protest PR-35-EOH (MGC) at 30 (Hoffa 
testimony not "complete or accurate"); at 32 (Hoffa did not testify "fully or accurately") at 87 
(witnesses, including Hoffa described as "vague, and not credible"). As the courts have noted, the 
■ Election Officer is -in the best position to assess testimony of witnesses in Election Officer 
investigations, and to make credibility findings. UmtedStatesv.„roTiA^eal of Carey), 988 F. Supp 
759. 767 (S.D.N.Y. 1997), affM, 156 F.3d 354 (2d Cir. 1998) (Consent Decree officers are "best 
equipped to evaluate the demeanor, credibiht)', and ultimately the culpability of those who appear before 
[them].") (quoting I Inited S tates v. TBT rAnneal of DiGirlam ol, 824 F. Supp. 41 0, 41 8 (S.D.NA^ 
1993)). These fmdmgs about Mr. Hoffa's intent were based on the Election officer's review of 
documents and the assessment of Mr. Hoffa' s credibility when confronted with and questioned about the 

documentary evidence. 

The evidence in PR-3 5, considered in its totalit}', could not support a conclusion that 
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Election Officer's exercise of discretion to disqualify a candidate depends on tlie "unique 
facts imderiymg a substantiated Rules violation and tlie particular context of the violatian . . . , " Carey 
Slate Protest, Post-35-EOH (MGC) at 1 12. In this case, the Election Officer has found that Mi. Potter 
participated personally in a Rules violation and intentionally lied about the matter in the investigation. 
His conduct is egregious and cannot be condoned under the Consent Decree's requirements for a 
democratic election tirnt is fair and honest. See InreCarex^ate, 97 -Elec. App. - 322 (&C) at 7 

(November 17, 1997), 

Furthermore, a remedial fine is also necessary here, Such a fme will provide guidance 
for fiiture IBT elections, to provide an example so that future candidates will know their obligation to 
abide by confribution limits and to ensure then compliance. See^e^, UmtedState^vJ BT fCare^ iSkte 
Protest) , 9 F. Supp. 2d at 362. For guidance m calculating the amount of the remedial fine, the Election 
Officer has deteimmed to look to the law and regulations on contribution Inmts appMed by the Federal 
Election Commission ("EEC"). A rule promulgated under the Federal Election Campaign Act provides 



for the imposition of civil penalties m the case of individuals that violate contribution limits. The rule 

authorizes imposition of a civil penalty that 

Shall not exceed the greater of $5,500 or an amount equal to any contribution or 
exnenditure involved in the violation, to the case of a knowing and willful 
violation the civil penalty shall not exceed the greater of $ 1 1 ,000 or an amount 
equal to 200% of any contiribution or expenditure involved m the violation. 

1 1 C.F.R. § 1 1 1.24(a). As aheady noted, die testimony that Mr. Potter gave about the fund m his trunk, 
knowingly false, supports the conclusion tiiat the contribution violation m this case was committed by 
hmi widi knowledge and wiUfalness. Indeed, his knowledge of the $5,000 limit is undisputed and is 
apparently what led to the cashier's check and the false conttibution documentation in tins case. Usmg 
tlie EEC rule as a guide, the Election Officer miposes a remedial fme of $11,000 on Mr. Potter for this 

violation, payable to the Election Office. 

Although the Hoffa Slate did not engage in any wrongful conduct m connection with 
Mr. Potter's improper campaign contribution, tlie Rules impose "strict liability." on candidates "to insure 
that each contribution ,s permitted under the Rules.- Rules, Art. XIL § 1(b)(9), Unlike the situation in 
PR.409. where the Hoffe Slate knew nothing of the violations and received no value that ,t can now 
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disgorge here tiie Hoffa Slate reccved and beaefited from the improper $5,000 cash 

..an be :.ade to the Elect.. Office, S^ ^.teLS^JEnC^^ Supp.2dat 

362-63. . J ■ 

The determn>.tion to disqualify Mr. Pottei does not, however, necessrtate ordermg a 

3.ond rerun election for the posMon of Southern l^egron V.e-Presrdent. The Election Officer 
.eco..ze.the.xp™.dd.r.ptiv.^ — oftheelectionprocess.L.^^ 
n82Thel996 international OfficerElecdonhasbeenrn process for almost fouryearsCstartmgwi^ 

^e delegate elections) and, under the IBT Const^on, the delegate electro, for the neKt Ir^temational 
co.ventionwlllbeginneKtyear.Thetimehascoinetoolosethr.electroncycle. 

Tte Leedhant Slate protest contended that the candidate with the next-highest vote total 
,ouldbecenifiedaselected.theeveritofMr.Potter.drs.nalificatron.TheElecttonOfrtcer.^ 



re 
n 

voting pattern 



Th» Election Officer has the power to "take whatever remedial action is appropriate" to 
cure a Hul^s violation. A.. XIV, ^ 4. In this, case ^e Election Officer h. detemrined that an effective 

■t-^^ The hallotme shows clearly that the majority of 
xequire another rerun election for this one position. The ballotmg ^ 

u. ^1, Tj^ffo ^latp with the IBT' s elective offices. 
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officers they elected to fill the seat with an officer who holds views consistent with the 

other elected individuals. It is reasonable to implement this remedy now given that the ue>:t rank-and- 
file vote for IBT International officers must occur, under the IB T Constitution, before the end of 200 1 . 
The Election Officer has determined that this remedy is specificaliy appropriate to this very unique 
situation. The violation warrants disqualification of Mr. Po.tter; it affects only one of the seats to be 
filled by the election; there is a method available to fill the vacancy that will be consistent with the 
voter^s intent; and it is appropriate to exercise this extraordmary. authority so thaf the IBT will have at 
least a brief respite from four years of election activity before the nejrt cycle begins. Accordingly, the 
Election Officer will certify the election results with this Southern Region Vice-President seat as 
vacant The seat may be filled according to the procedures specified in the IBT Constitution, Art. VI, 

§ Ka). 



Ill 



m. 



m 



Mr. Lylehas no recoliection of this conversation. Mr.- Hoffa, -however, recalls discnssing-the S10,000 

contribution with Mr., Potter intiiis time frame. 

When first approved at the end of September 1997, the Rerun Plan imposed a Sl,O00 ceiling on all 
camDaisn contributions from members, and a $5,000 ceiling on all campaign contributions from 
cSSs Sited^Mes^^ 981 F. Supp. at 229. The mle wa. 

\^ier modifieltoP^^^h^^^^bers to contribute sWo to each candidate or slate, and candidates to 

WL 136431 at*3-4(SDNy 1998). Mr. Potter admitted knowing that he was subject to tne S5,000 
limitation as' of the date he made the improper contribution, and the later relaxation of a different aspect 
of the rule does not affect his vioiation. 

Mr Potter candidly testified that as a last resort he would simply have used his personal funds to make 
up the additional S5,000 he needed to contribute to the Hoffa campaign ('^ain't saymg I would of, but it 
sure look a lot easier to do"). 

Mr Potter testified that the cash had been reduced recently by S300 he had used to resolve a problem in 
Fort Worth. Tr. at 59 ("and all of it is there 1 think but about $300"), 

That sum appears on the CCER for the Hoffa campaign and does not mclude funds raised and used 
separately by Hoffa Slate members. 

The Election Officer notes, solely for perspective and comparison, that the Cheatem violaiion involved 
the diversion of more than $700,000 m IBT funds lo generate more than £1 85,000 m improper campaign 
contributions mt^Am^YJ^LlAsmAof.^^^^^'-^- ^^VP-^^^^^^^- This was used to send 
approximately 1-.7 miUion pieces of campaign mail to members during the critical bailotmg penoa. 
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.te..v mTCADPeaiofMomsI 983 T. STupp. at 4%. ^ 



am 



It is appropriate to look to FEC standards here because Mr. Potter^s conduct is quite similar to that 
addressed under that regulatory scheme. 

After -thedisqualification of Mr. Carey in the initial 1996 IBT international election, the Hoffa Slate 
argued that the candidate with the next-highest number.of votes should be certified as the winner, The 
Election Officer rejected the argument at that tiine, Cheat em, Post-27-EOH (B2Q) at 11 5 - 1 9. 

Teamsters Canada is eKcepted from this analysis. 

This analysis does not apply to Teamsters Canada. 
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DECLARATION OF FRANCIS J. DUGGAN 

Pursuant to U.S.C. 174€, Francis J. Duggan hereby deposes and says: 

1 . I was Ctmxmm and Membo: of the National Mediation Board (NMB) from 

November, 1999 imtil November 2003. While I was at the NMB, Barbara Casey 
worked as my confidential assistant Botti my wife md I have known Ms. Casey 



2. Ms. Casey died on July 2, 2005. 

3. I was aware tat Bajbara Casey provided a recorded stafement to ihe Office of 
Special CouBsei because slie told xne she had provided Ms testimony* On 
Februaiy 1 1, 2005, Casey advised me via e-mail that she did not have copy of the 
statement that she had ^ven to tfee Office of Special CtJan^!, She ■wrote me, 
*"rjhey recorded ^e meeting aad said &ey would caU roe back when the other 
people were called." 

4. I was also aware thai Barisara becan^ ev^ more coiusemed about possible 
retaliatioii as a result of providing testimony -whesi she learned fixmi newspaper 
reports about the reoi^amzation at OSC wlich resu^^ in the departure of the 
attorney with whom she had dealt. 

5. While B^ara Casey was sick, she was hospitalized at Sibley Memorial Hospital 
in Washington. DC for ^xmt 30 days. Qming Uie week of May 23, 2005, 1 
visits Ms. Casey at Sibley and brought an afBdavit pn:f>ared by Ms. Maissfieid's 
attorneys for Ms. Casey to review and sign. The affidavit allegedly set forth the 
information that Ms. Casey had provided to Leslie Ki^nan, an attorney for Ms. 
Mansfield in conversations that they had in April, 2004 and thereafter. I asked 
Ms. Casey to read the st^em^t over and to si^ the affidavit. 

6. Ms. Casey read the afSdavit md stated to me -fliat everything in it was true, hut 
she could not sign the statement because she feared that if she signed an a:6Sdavit 
volnntaxily, she wonld 'jeopardize her job" at the "NMB. (Ms. Casey woriced as a 
confidential assistant to Board Member Read Van de Watear aitcr I leit the Board.) 
She was quite npset Ms. Casey stated to me that she was v^dlling to provide a 
statement if ^le was subpoenaed. She further stated that she made a stateanent to 
the EEC investigator because she was required to do so, and woald do so again if 
she was srarved with a subpooaa. I discussed signing the affidavit -with Ms. Casey 
on more than one occasioQ and each time she ess^itially stated what is set forth 
in this paragraph. The only real distinction was that previoi^ly she had indicated 
a particular fear of jeopardizing her job and thus her federal letiremKit benefits. 

7. On sevsKd occasions, Ms. Casey advised me of her desire to pix>vide testimony 
for Ms. MansSeld because she felt Ms. MansSeid had been wrongly treated by 
Mr. Fitzmaurice. 
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in addition to providing this sworn statement, 

separate occa^ons swGtra staJemeats to the OfSce of Special Counsel 

EEO investigator. 



on 



I declare under |>enalty of perjury that the foregoing is true and correct. Executed 
on My J^ZZ , 2QQ5 




Francis J. Duggan ^^^ 



Sworn befijre me on &i 



;y of July, 2005. 




f /O" ii- ^ (^ 
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DECLARATION OF BARBARA C. CASEY 

Pursuant to 28 U.S.C. § 1746, Barbara C. Casey hereby deposes and says: 

1. I currently serve as the Confidential Assistant to Read Van de Water, a member of the 
National Mediation Board "NMB"). I have been in this position since December 2003. Prior to 
working for Ms. Van de Water, from December 29, 1999, I served for four years as the 
Confidential Assistant to Francis J. ("Frank") Duggan, a former member and chair of the NMB. 
In each of these positions, ray responsibilities have been to assist the Board member with his or 
her needs and to support the mission of the agency. 

2. I first met Mr. Fitzmaurice in the spring of 2002 prior to his appointment and 
confirmationto the NMB. I was asked by Frank Duggan if I would take Mr. Fitzmaurice around 
Washington to look at real estate. I did so, driving him around the Washington, D.C. area and 
assisting him in finding a residence. During this time period, he asked me a number of questions 
about Ms. Mansfield, who then served as Chief of Staff at the NMB. He left me with the clear 
impression that he did not like Ms. Mansfield and he did not want her to remain at the NMB. At 
some point during this time period, Mr. Fitzmaurice told me that Ms. Mansfield had "deep-sixed 
a friend of his named Potter." He stated that he intended lo "do to her, what she had done to his 
friend. Potter" or words to that effect. This and other statements and disparaging remarks Mr. 
Fitzgerald made about Ms. Mansfield left me with the distinct impression that one of the reasons 
he did not like Ms. Mansfield had to do with the way she treated Mr. Potter. Mr, Fitzmaurice 
told me words to the effect that once he was on the NMB she had to be gone. 

3. Once Mr. Fitzmaurice moved to Washington, he lived across the street from me. He 
periodically gave me a ride to and from work. We would talk in the car and at times he would 
make comments about Ms. Mansfield. Some of the comments he made to me about Ms. 



Case 1:05-cv-01468-RWR Document 1 Filed 07/26/2005 Page 32 of 62 



Mansfield occurred in the car, and others in the office. At some point, I decided that these 
remarks, among other things, made me so uncomfortable that I generally preferred getting home 

by some other way. 

4 I remember at one point him saying that if Ms. Mansfield "thought she would get to me 
by talking Yiddish because my wife was Jewish, she had another thing coming." On another 
occasion he told me that he thought ALP A, ["Air Lme Pilots Association"] was running the 
agency and that was going to change" once he became Chairman of the NMB. He told me he 
thought the Democrats should be swept out of the agency because he wanted to follow the 
President's agenda. He called Ms. Mansfield a "bitch" several times during this and the prior 
period and indicated that he wanted to get rid of her. Although he sometimes made derogatory 
remarks about others, none of them were said with the same force or as many times as he said 
derogatory things about Ms, Mansfield. I infonned Mr. Duggan about the nature of Mr. 
Fitzmaurice' s remarks about Ms. Mansfield around the tmxe that he made them. 

5. Shortly after Frank Duggan completed his last evaluation of Ms. Mansfield, which I 
typed up and saw, and which was glowing, Mr. Fitzmaurice told me that *'Benetta does not know 
her ass from a hole in the ground." 

6. In the fall of 2004, in connection with an investigation by the Office of Special Counsel 
regarding Mr. Fitzmaurice's treatment of Ms. Mansfield, 1 was interviewed by employees of that 
Office, specifically by a person who identified himself as Quentin Barrett, an OSC investigator, 
and by Alberto Rivera-Foumier, an OSC attorney. The interview was sworn and recorded. I 
was not given a copy of the recording. Because I serve at the pleasure of Ms. Van De Water or 
the Board and would only become qualified in years of service for retiree health or pension 
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benefits due in December 2004 and May 2005, I wanted the fact that I was interviewed kept 
confidential from agency employees. 

6. In early 2005, I was asked to give an Affidavit to the KMB in connection -with the 
investigation of a discrimination complaint filed by Ms. Mansfield in the matter NMB-EEO-04- 
1. That affidavit is attached as Exhibit A to this Declaration and hereafter is referred to as 
'•NMB Affidavit." I believe the NMB Affidavit was prepared by Larry Brantley, who identified 
himself to me as the EEO Contract Investigator charged with investigating Ms. Mansfield's 
discrimination complaint. It reflects my responses to questions posed to me by Mr. Brantley 
during an interview he conducted.. 1 fully adopt the contents of that Affidavit and incorporate its 
contents here. 

I hereby declare under penalty of perjury that the foregoing is true and correct. Executed on June 
, 2005. 



Barbara C. Casey 
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DECLARATION OF LESLIE B. KIERNAN 

Pursuant to 28 U.S.C. § 1746, Leslie B. Kieman hereby deposes and says: 

1. I am a partner in the law firm of Zuckerman Spaeder LLP, 1800 M Street, N.W., 
Washington, D.C. 20036 and a member of the D.C. bar. Zuckerman Spaeder LLP was retained 
in approximately Februar)^ 2004 to represent Benetta Mansfield in connection with potential 
claims against the National Mediation Board and its then Chairman Edward Fitzmaurice for 
unlawful employment practices. 

2. In cormection with our representation of Ms. Mansfield, I had several telephone 
conversations with Barbara C. Casey, who was then serving as the confidential assistant to NMB 
Board Member Read Van de Water. 

3. My first telephone conversation with Ms. Casey occtirred in April 2004. I introduced 
myself to Ms. Casey as an attorney representing Ms. Mansfield and asked her if she would be 
willing to speak with me regarding Mr. Fitzmaurice and his behavior towards Ms. Mansfield. 

4. Ms. Casey agreed to speak with me but indicated from the outset that she was concerned 
about losing her job if Mr. Fitzmaurice or Ms. Van de Water perceived that Ms. Casey was 
volunteering to help Ms. Mansfield. Ms. Casey told me that she had to complete another year of 
service at the NMB in order qualify for benefits if she retired or was terminated. Ms. Casey told 
me that she was a widow and that keeping her benefits were very important to her. She said that 
she was a Schedule C employee and did not want to do anything that could cause her to be fired. 

5. She told me that she had called Roland Watkins, the NMB's EEC officer, to find out 
what protections she had as a government employee if she cooperated with Ms. Mansfield. She 
said that Mr. Watkins told her she had the same protections as a civil service employee. Ms. 
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Casey said she had the impression even after she spoke with Mr. Watkins that she could be fired 
for cooperating with Ms. Mans:fieid because she was a Schedule C employee. 

6. Ms. Casey told me that she first met Mr. Fitzmaurice prior to his appointment to the 
NMB. She said that she was asked to take Mr. Fitzmaurice around Washington to look at real 
estate. Ms. Casey said that once Mr. Fitzmaurice moved to Washington, he lived across the 
street from her. She said that he periodically gave her rides to and from work. Ms. Casey said 
that she and Mr. Fitzmaurice would talk in the car, and that he sometimes made comments about 
Ms. Mansfield on these car rides. At other times, his remarks about Ms. Mansfield occurred at 
the office, Ms. Casey told me that at some point she decided that Mr. Fitzmaurice's remarks 
about Ms. Mansfield and others made her so uncomfortable that she generally preferred getting 
home by some other means. 

7. Ms. Casey said that Mr. Fitzmaurice asked her questions about Ms. Mansfield early on. 
Ms. Casey said that Mr. Fitzmaurice left her with the clear impression that he did not like Ms. 
Mansfield and he did not want her to remain at the NMB. Ms Casey told me that it was her 
belief that, "once he was on the Board, he decided that she [Ms. Mansfield] had to be gone." Ms. 
Casey told me that Mr. Fitzmaurice had told her that Ms. Mansfield "had deep-sixed a friend of 
his ~ Potter" or words to that effect. According to Ms. Casey, Mr. Fitzmaurice left her with the 
impression that one of the reasons he did not like Ms. Mansfield had to do with the way Ms. 
Mansfield had treated Potter. Ms. Casey said that she encouraged Mr. Fitzmaurice to wait until 
he was working at the agency and had learned the job before he made any decisions. 

S. Ms. Casey said that Mr. Fitzmaurice told her that he believed Ms. Mansfield had been 
"hand-picked by [Stephen] Crable," her predecessor as Chief of Staff who had left the agency to 
work at ALP A, the Air Line Pilots Association. Ms. Casev told me that Mr. Fitzmaurice had 
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said that he thought "ALPA was running the agency and that was going to change" once he 
became Chairman of the NMB. Ms. Casey told me that Mr. Fitzmaurice had expressed the view 
that Democrats should be swept out of the agency because they won't follow the President's 
agenda. 

9. Ms. Casey told me that Mr. Fitzmaurice had made anti-Semitic remarks about Ms. 
Mansfield. She said Mr. Fitzmaurice had said words to the effect "if she [Mansfield] thought she 
would get to him [Fitzmaurice] by talking Yiddish because his wife was Jewish, she had another 
thing coming." 

10. Ms. Casey told me that Mr. Fitzmaurice had told her that "Benetta does not know her ass 
from a bole in the ground." Ms, Casey said that Mr. Fitzmaurice made this comment when 
Frank Duggan, the previous chairman of the NMB was completing Ms. Mansfield's performance 
evaluation. According to Ms. Casey, Mr. Fitzmaurice was angry with Mr. Duggan for giving 
Ms. Mansfield a glowing recommendation. 

11. Ms. Casey told me that Mr. Fitzmaurice was "evil and vile." She said that he behaved 
inappropriately around her, often using profanity. For example, Ms. Casey said, that Mr. 
Fitzmam-ice told her that Ms. Mansfield would be "fucking" gone and that he thought Mr. Crable 
was "fucking" Ms. Blackwell. 

12. Ms. Casey told me that he had "raked Benetta over the coals" and that "it was an atrocity 
what he has done to her." Ms. Casey told me that in her view Mr. Fitzmaurice had "no respect 
for any woman." Ms. Casey told me that Mr. Fitzmaurice had "wreaked havoc at the office" 
and that "everyone was in fear for their jobs." Ms. Casey told met that "everybody was walking 
on egg shells" and that this had been the case since Mr. Fitzmaurice took over as chairman. 
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13. I talked to Ms. Casey again in September 2004 to aslc if she would be willing to provide a 
statement to the Office of Special Counsel in connection with a complaint that Ms. Mansfield 
had filed. Ms. Casey said that she was concerned that if she volunteered to assist Ms. Mansfield 
that she could be fired by the agency. She was concerned that Ms. Van de Water would view 
such cooperation as acting against the agency. Ms. Casey said that she would provide 
information if she were required to do so by the OSC. In this telephone conversation M.s. Casey 
told me that she would have completed 1 5 years of government service on December 29, 2004, 
which would entitle her to retire with a pension. She said that she would be able to retire in May 
2005 once she turned 62 years of age. She said that did not feel comfortable doing anything to 
assist Ms. Mansfield in connection with the case until after she retired. 

14. I talked to Ms. Casey on a few subsequent occasions in the period March through May 
2005. r called her in mid March 2005 to let her know that Ms. Mansfield's EEO matter was 
progressing and that it was possible that she would be called as a witness if Ms. Mansfield filed a 
case in court. At that time, Ms. Casey advised me that she had just been diagnosed with lung 
cancer. 

14. I called Ms. Casey in mid to late April to follow up on our March conversation. She said 
that she was going for chemotherapy and that she would be willing to speak with me further once 
she felt better. She said that she wanted to help Ms. Mansfield and felt very badly about what 
Ms. Mansfield had been through. 

15. I last spoke to Ms. Casey once again in mid to late May 2005. She told me that 1 had 
reached her in the hospital (I typically reached her through her cell phone number) and that she 
had had complications from chemotherapy. I tried to call her again in early June but did not 
reach her, 
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I hereby declare under penalty of perjury that the foregoing is true and correct. Executed 
on July 21, 2005. 




Leslie B. Kieman 
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Puimsat to 28 "U.S.C. §1746, Michael A. Luckey heacby deposes and says: 

1 . I am the ^n af Barbam C. Cas^, fonnerly of Washington, B.C. I reside at 6214 Hozlow 
Drive, WintHll, Nortii Carolina 2S227. 

2. My metier, Bmhm& C. Casey, died of iimg cancer and pBeumonia on July 2, 2005. At Ihs 
time, sb^ was employed as a ConSdcatiai Assistant to Member Read Van de Water at the 
Nstiona! Mediation Board. 

3. Mymotho-diediBtrataJe. B^ cmlybeks are myself and my bmther1*aullUymondi:^ackey. 
On or around July I was appointed as ttie ''personal rqwresentative*' iindsr D.C. law to administer 
her estate. 

4. I am pTDvidmg this affidavit because I believe that it carries out flic wishes of my mothra- with 
legard to the disposition, upon her deafli, of her recordjed testimony before the Office of Special 
Cotmseliavoiving the actioiisajidstatemeQts of Board member Edward J. Fitzmamice, Jr.. 
Specifically, I know that she would want her testiinony to be available for use in any proceeding 
involviag Benetta Matssiield and Mr. Fitzmaimce, jr, and/or the National MediatioE Board. 

5. I imdemtand that my mother, Barbara C. Cassy^ dnring her lifetime, was concesned that any 
testimony that she would give against Mr. Fitzraaurice or the Katioaal Mediation Board, could 



Exhibit # 4 



Case 1:05-cv-01468-RWR Document 1 Filed 07/26/2005 Page 40 of 62 



was very imporEaBt to her personally and professionally. During the last year of fcser life, I 
■ tbat she feared making public her testimony regarding Mr. Bttzoiaunce's acts, 
statements xegardmg Ms. Mansfield, She was apolitical employee and she feared : 
; of her job if it became 3cnownt3iat she had giveai testimony in the above-stated 



6. Now that my mother no longer needs to fear retaha^on, I wish the recoTd of any statement she 

msd he preserved and provided to Ms. Benetta MansSeid and 
used in any case Ms. Mansfield files. I have read a copy of Ms. 



fee Office of Special 
her cousse! so tbat it can he 



Slavet*s three page July 7, 2005 k^ter to Special Counsel Bloch mii arge hitn to release r^y 
moth^'s taped iBterview as requested by that letter. 



I herdjy declare under penalty of perjury that the foregoing statement of __ pages is true aiid 
correct Executed on July ii^ 2005. 




^M 




.■^n:^*^J:05-cv-01463yF¥VWfFIC^(5Mj^M|5^fLC^||^^/26/2005 Page 41 of 62 

o^^i'.^A'^^ 1730 M Street, N.W. , Suite 218 




Washington, D.C. 20036-4505 



My 8, 2005 



RECEIVED 
JUL 1 1 2005 

Original FifeCopv 

Sems, Axeirad, Kraft, 
Gieason & Oih-^r.,. p,c. 



Ms. Benetta Mansfield 

c/oMs. BethS. Slavet,Esq, 

Beins, Axelrod, Kraft, Gieason & Gibson, P.C. 

1717 Massachusetts Ave., NW, Suite 704 

Washington, V>C 20036-2001 

Re: OSC File No. MA-04-1921 

Dear Ms. Mansfield: 

In accordance with 5 U.S.C. § 1214(a)(l)(C)(ii), the Office of Special Counsel 
(OSC) is required to advise you of the status of your complaint within 60 days after our 
last notice to you of the status of your complaint on May 12, 2005. 

This letter is a 60-day staUis update to advise you that your matter remains open 
in the Investigation & Prosecution Division. The OSC's investigative activity into your 
case is on-going. If you have any qtiestions concerning this matter, please contact the 
undersigned at 202-254-3677, or e-mail me at qbarrett@osc.gov. 



Sincerely, 

Qiientin Barrett 
OSC Investigator 
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U.S. OFFICE OF SPECIAL COUNSEL 

1 730 M Street, N.W., Suite 2 18 
Washington, D.C. 20036-4505 



My 19, 2005 




DECEIVED 



2005 



[fQirtai Fife Con,. 



Ms. Benetta Mansfield 

c/o Ms. Beth S. Slavet, Esquire 

Beins, Axelrod, Kraft, Gleason & Gibson, P.C. 

1717 Massachusetts Avenue, N.W. 

Suite 704 

Washington, D.C. 20036-2001 

Re: OSCFileNo.MA-05-0349 

Dear Ms. Mansfield: 

This is as a 60 day status update, i.e., 60 days since the last status notice was 
sent to you concerning the report of prohibited personnel practices filed with this office. 
In accordance with 5 U.S.C. § 1214(a)(l)(C)(i), the U.S. Office of Special Counsel 
(OSC) is required to advise you of the status of your complaint within 90 days after our 
initial notice to you that we had received your complaint. We are also required to update 
that notice every 60 days thereafter. 5 U.S.C. § I214(a)(l)(C)(ii). 

The OSC investigator assigned to your case, Quentin Barrett, recently transferred 

from the agency. Your matter is in the process of being assigned to another investigator. 
If you have any questions concerning this matter, please telephone me at (202) 254-3600. 



Thank you for your patience. 



Sincerely, ^.r-/^ 4 

Rbnald STjaifeKs'' ^ 
Supervisory Attorney 
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1717 Massachusetts Avenue, N.W., Suite 704 
Washington, D.C. 20036-2001 ■ www.baKGG.com 
ph: 202.328.7222 ■ fax; 202.328.7030 



July 7, 2005 



HAKD DELIVERED 

Honorable Scott Bloch 

Special Counsel 

U.S. Office of Special Counsel 

Suite 218 

1730 M Street, N.W. 

Washington, D.C. 20036-4505 



Dear Mr. Bioch: 



Page 43H3^©^eins 

Jonathan G. Axetrod 
Barbara Kraft' 
Edward M, Gleason' 
Richard W, Gibson" 
H. David Kelly, Jr." 
Regina Markey 
Anh-Viet Ly" 

Beth Slavet 

Of CounsGi 

" aiso admilted in MD 
*" aiso admitted in VA 
* also admitled in PA 
"• also admiltsd in FL 
tt also admitted in MA, Ml 



Re:OSCFileMA-044921 

Mansfield and National Mediation Board 



The purpose of this letter is to inform you of a recent significant development in this 
case On Saturday, July 2, 2005, a key witness in this case, Ms. Barbara Casey, died in her battle 
with' cancer. I am directing this letter directly to you because since the departure of Alberto 
Rivera-Foumier in March 2005, no new attorney has been assigned to this case. Moreover, on 
June 27, 2005, Mr. Quentin Barrett, the case investigator, informed me that he was also leaving 
OSC effective July 8, 2005. 

Ms. Casey was identified in Ms. Mansfield's first Board filing as the witness to whom 
Mr Fitzmaurice made specific allegations regarding his intent to retaliate against Ms. Mansfield 
for her role as the Teamsters' election officer in having disciplinary action talcen against J.D. 
Potter his chent and friend, for the former's illegal activities as a candidate for Teamsters' 
office' Ms. Casey testified with regard to this and other relevant matters in November 2004 in a 
sworn statement before Attorney Rivera-Foumier and Investigator Quentm Barrett. Your 
records should demonstrate that Ms. Casey feared retahation from the NMB for providing 
testimony and wanted the fact of her providing testimony kept from the NMB - at least until 
after two cmcial retirement eligibility dates - Decembei 2004 and May 2005 . They should also 
show that both the OSC and Ms. Mansfield were concerned about the possibihty of such 
retahation and accordingly acted m a manner to protect Ms. Casey - to not make known her 
supportive testimony until absolutely necessary. 

With the death of Ms. Casey, OSC and Ms. Mansfield's case has suffered a severe blow. 
Neither of us will now be able to depose her with regard to her testimony as to Mr. Fitmaunce's 
expressions of animus towards and treatment of Ms, Mansfield. 

hi the meantime, while I had previously been told by your Deputy and career staff that 
the OSC considered Ms', Mansfield's case a priority, OSC^s investigation appears to have 
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The Honorable Scott Bloch 
July 7, 2005 
Page Two 

languished, As you may recall, in November, OSC requested a voluntary stay of Ms. 
Mansfield's proposed December RIF action, moved forward in December and January to make a 
■ formal request for that stay when the agency refused, and then, rather abruptly made a decision 
not to seek that stay at around the same time that it decided to transfer staff &om OSC 
headquarters. Since the departure of Mr. Rivera-Foumier and the decision of Mr. Barrett to 
leave OSC, this case no longer appears to be an OSC priority. 

The lack of any movement on this case by OSC has not gone unnoticed by others. Indeed, Mr, 
Fitzmaurice and the agency appear to be emboldened by the lack of movement of the OSC case 
~ after leaving Ms. Mansfield on detail at FMCS for many months, it has, just recently, ordered 
her back to the agency, despite the fact that the FMCS had requested that she stay at that agency 
and she is witling to do so. (See Attachments) With the passage of the 120-day period for 
exhausting OSC procedures on the agency's RIF of Ms. Mansfield, the lack of OSC progress, the 
end of any concern that Ms. Casey can be retaliated against, her case is ripe for review by the 
Merit Systems Protection Board, and it seems tune to move the case forward to the Board. 
However, before doing so, we wished to inquire into OSC's poHcy with regard to releasing Ms. 
Casey' s statement and the status of the ongoing investigation to us . 

Given the loss of live testimony by Ms. Casey in order to effectively prosecute Ms. 
Mansfield's case before the MSPB and in other forums, we will need the "best evidence" of hsr 
testimony regarding Mr. Fitzmaurice' s animus, her OSC taped interview. Please take every step 
necessary to unmediately secure the taped testimony of Ms. Casey. In addition, please provide 
me as soon as possible with an authenticated copy of .such tape. If a transcript has been made, as 
provided for by OSC's Investigative Manual, please provide that transcript also. 

hi making such request, we understand that Ms. Casey was not provided a copy of that 
tape at the time, but that the Investigative Manual does require that such tapes be provided to the 
witness either at the end of the interview or the completion of all witness interviews. We also 
understand that under normal circumstances, OSC poHcy would be not to provide us such 
testimony through the MSPB discovery process. However, we do not believe that the policy 
reasons for not providing us such testimony is served any longer. Ms. Casey no longer has any 
remaining ''privacy" interest or concern about retaliation. Other than Francis Duggan and Larry 
Siagle, both of whom OSC has already interviewed, we have not identified to you the name of 
any other witness with specific knowledge of the Potter Teamster rationale for Fitzmaurice' s 
animus. Moreover, knowing M.s, Casey's oppressed concern that she wanted to be of assistance 
in providing truthful information m this case, the ''best evidence" rule, the importance of sudi 
testimony the impossibiHty of our obtaining such testimony while the OSC case was pending, 
this is exactly the kind of situation where OSC should provide such testimony. 

hr li^ht of our intention to move forward with Ms. Mansfield's case, please advise me as 
soon as possible as to whether or not you intend to malce Ms. Casey's taped interview available 
to us. hi any case, please provide me with an answer and the authenticated tape no later than 
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The Honorable Scott Bloch 
July 7, 2005 
Page Three 



July 19. Absent any reply, 1 will be forced- to pursue other appropriate avenues for securing the 
taped interview. 

Thank you for your attention. 

Sincerely, 







Beth S. Slavet 
Attachments 
cc; Benetta Mansfield 



v 



Axeiroa.iirari, 



SOILRC. 



1717 Massachusetts Avenue, N.W., Suite 704 
Washington, D.C. 20036-2001 ■ www.bakgg.com 
pti: 202.328.7222 ■ tax: 202.328.7030 
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Of Counsal 
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July 13, 2005 



HAOT) DELIVERED 

Honorable Scott Bloch 
Special Counsel 
U.S. Office of Special Counsel 
Suite 218 

1730 M Street, N.W. 
Washington, D.C. 20036-4505 



Re:OSCFileMA-04-1921 

Mansfield and National Mediation Board 



Dear Mr. Bloch: 

This is in further reference to my letter to you dated My 7, 2005. 

Enclosed is a copy of a sworn declaration from Michael A. Luckey, Ms. Casey's son and 
personal representative for her estate, with regard to the handling of Ms. Casey's sworn 
testimony in the above-cited matter to the Office of Special Comisel. I have retained the original 
is in my files. 

I have had no response to my earlier letter. Please advise. 

Sincerely, 




BetliS.Slavet 



cc: Ben&tta Mansfield with attachment 
Leslie Kieman attachment 
Michael A. Ludcey with attachment 
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Pursaaat to 28 U.S.C. § 1746, Michael A. Xjockey hereby deposes and says: 

1. I m^ fee BCm of BaibKra C. Casey, foimfirly ofWaafamgton, D.C. 1 reside at 6214 Hozlow 
Drive, WintHll, Nortii Carolina 28227. 

2. My mother, BarbamCXasey, died of limg earner and pifflumoma on July Atthe 
time, she was employed as a CoBfideBtial Assistant to Member Read Van de Water at t3ie 



;. Her only bsirs arc: 
On or mmad July I was ^spoisted as the "personal representative" imdea- D.C. law to administer 

her estate, 

4. I am piDvidmg-ans a£5davit because I believe that it csnies out ihs wi^es of mymotiicr with 
regard to Ihedispositian, upon her deaiii, of her recorded testimony before the Office of Special 
Counsel involving the actions and statements of Board member Edward L Fitzmaniice, Jr.. 
Specifically, I kisow that she would want her testimony to be available for use in any proceeding 
involving Benetta Mansfield and Mr. Fitzmaurice, Jr, ard/or the National Mediahon Board, 

5. X uadeistand that my mother, Barbara C. Cagey, during her lifetime, was conc^ned that any 
testimony that she would give against Mr. Fitzmauiice or the National Mediation Board, conid 
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subject her to r^aliation. MymoHier 

Board was very important to her personslly and professionally, Duimg the last year of her life, I 

her testnnony regarding Mr. Fitzxaauxice'E acts and 
. She was a politicai employee W[Ld she fearerf retaliation and 

loss of her job if it became known that she had given testiaiKmy in th& above-stated 



6. Now that my mother no longer needs to fear retaliation, Iwiah the record of any statement 
provided fiKs Office of Special Coim^I be pre^rved and provided to Ms. Benctta 
cxjunsel so th^ it can be 



a copy of Ms. 

Slavet's ihres page luly 7, 2005 letter to Specif Counsel Bloch and urge hign to release my 
mother's tspod inten^iew as requested by ibM letter. 



herdjy deilare under penalty of perjury that the foregoing statement of pages is true and 



on July ]A, 2005. 





Case 1:05-cv-01468-RWR Document 1 Filed 07/26/2005 Page 49 of 62 



STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



BENETTA M. MANSFIELD, 
4025 N. Randolph Street 
Arlington, VA 22207 



SCOTT BLOCK, Special Counsel, 
Office of the Special Counsel 
1800 M Street, N.W. 
Washington, B.C. 20036-4505 

ResBondent 



Writ of Mandamus/Rule 27 Motion 

C.A. No. 



MEMORANDUM IN SUPPORT OF PETITION FOR WRIT OF MANDAMUS AND TO 

PERPETUATE AND MAKE AVAILABLE TESTIMONY 



A. A WRIT OF MANDAMUS TO ENSURE THE PERPETUATION AND PRODUCTION OF 
A DECEDENT'S TESTIMONY BEFORE THE SPECIAL COUNSEL FOR THE USE OF 
OTHER JUDICIAL BODIES IS AN APPROPRIATELY NARROW REMEDY WHERE THE 
OSC HAS FAILED TO MEET HIS STATUTORY OBLIGATIONS. 

It is well established that mandamus is an extraordinary remedy available only 

when no adequate alternative remedy exists. Bamhart v. Devine , 771 F. 2d 1515, 1524 (D.C. Cir. 

1985). Two courts of appeal, including the U.S. Court of Appeals for the D.C. Circuit, have held 

that mandamus lies in order to compel the OSC to perform its statutory duties to adequately 

investigate allegations of prohibited personnel practices and adequately discharge its duties. 

Weber V. Office of Special Counsel 209 F. 3d 756 (D.C. Cir. 2000); DeLeonardis v. Weiseman. 

986 F. 2d 725, 727 (5* Cir. 1993); see also Bamhart supra at 1524-26. 
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The instant case seeks the narrow remedy provided by the writ of mandamus - direction to 
the Special Counsel to exercise his ministerial ohligation to preserve and produce the 
authenticated sworn testimony of a deceased witness, Barbara Casey. 

In the normal course of events, had the OSC acted timely and adequately, pursuant to its 
statutory mandate, and Casey had not died but was available to personally testify without fear of 
reprisal before the relevant tribunals, Petitioner would have had no need for the writ sought. The 
initial OSC investigation into Petitioner's allegations produced the sufficient grounds necessary 
for the OSC 's determination that Petitioner's '"charge waTrant[s] a thorough inquiry.'" Wren v. 
MSPB . 681 F. 2d 867, 874 (D.C. Cir. 1982) citing to JI House Committee on Post office and Civil 
Service, 95"' Cong., P' Sess., Legislative History of the Civil Service Reform Act of 1978 at 1496. 
Indeed, the OSC made that initial determination on Petitioner's allegations in September 2004. 
Nonetheless, it has failed to make and complete the additional "thorough inquiry" and failed to 
take the statutory mandated actions required under 5 U.S.C. §1214 (b)(2)(A). 

First, the OSC failed to make a determination at the expiration of the 240 day time period 
required by 5 U.S.C. §1214 (b)(2)(A), i.e., whether there existed or not reasonable grounds to 
believe that the personnel actions' alleged by Petitioner in her May 2004 OSC complaint were 
taken as a result of one or more prohibited personnel practices and that corrective action should be 
taken. More specifically, in the instant case, the OSC failed to make the determination of whether 
there were reasonable grounds to believe, that in violation of 5 U.S.C. § 2302 , (b)(8) or (b)(9)(A) 
or (b)(lO), Fitzmaurice had discriminated against Petitioner, a court officer, because of her 
investigation and referral of Fitzmaurice's associate, J.D. Potter, for election misconduct in the 



The statutory definition of a personnel action is found at 5 U.S.C § 2302(a). 

2 
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court-supervised 1998 IBT rerun election. Having failed to make that determination, it also then 
failed to follow its statutory mandate to report that determination, together with any findings and 
recommendations to the NMB and the Office of Personnel Management. See 5 U.S.C. 
§1214(b)(2)(B). 

Alternatively, the OSC could have found that it lacked reasonable grounds for such belief. 
5 U.S.C. § 1214(b)(2)(A)(i). The Special Counsel could then have timely rejected the 
Petitioner's allegations and terminated its investigation in January or February, 2005. 

Thirdly, the Special Counsel could have requested Petitioner to agree to an additional 
specific extension of time for OSC to make such determination. See 5 U.S.C. 2302(b)(2)(A)(ii). 
But it failed to exercise or discuss that option at all. 

The OSC did none of the above. The OSC did not terminate its investigation into the 
allegations of Fitzmaurice's animus towards the Petitioner in January 2005, when the 240 day 
period would have expired. Instead, it represented at that time to the Petitioner that it was actively 
investigating Petitioner's case and seeking a stay before the MSPB on the NMB's December 27, 
2004 RIF action. 

Then, in February 2005, when the OSC suddenly and without explanation decided to not 
seek a stay, it still failed to inform Petitioner of, or make a determination that, it lacked reasonable 
belief as to the Fitzmaurice-Potter allegation. Nor did the OSC seek an additional period of time 
to make such a determination. See 5 U.S.C. § 1212(b)(2)(A)(ii). Instead, the OSC told 
Petitioner's Counsel that her allegations remained a priority. 

Accordingly, the OSC has cleaiiy failed to carry out its specifically prescribed statutory 
duties. 
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What has triggered the instant Petition for a writ of mandamus is not merely the failure of 
the OSC to make any of these determinations with regard to the Petitioner's allegations and to 
engage in any kind of meaningful investigation or prosecution of Petitioner's allegations since 
February 2005. Specifically, it is the death of Barbara Casey on July 2, 2005, and, since that time, 
the failure of the OSC to provide any assurances to Petitioner that it will make Casey's sworn 
testimony available to her, that triggers this Petition at this time. Petitioner requests this Court to 
require the securing and production of that testimony pursuant to its equitable powers and in order 
to prevent the further delay or failure of justice. See Rule 27(e). 

At the current time, it appears clear that the OSC is neither prosecuting nor investigating 
Petitioner's allegations. Effective July 8, even the sole investigator assigned to her case has left the 
OSC. No new personnel have been assigned. 

A brief history reflects the need for this relief. 

Between September 2004 and January 2005, when career employees were assigned to her 
case, Petitioner's allegations of prohibited personnel practices were actively under investigation 
and prosecution. Then, at around the time that the Special Counsel should have been making the 
required statutory determinations regarding the Petitioner's allegations, his Office was engaging in 
an internal, and very public, reorganization.^ As a result of that reorganization, OSC suddenly lost 



^ That precipitous OSC reorganization with the resultant removal or departure of so many 
career employees has itself been alleged to constitute the commission of prohibited personnel 
practices. A "Complaint of Prohibited Personnel Practices filed Against U.S. Special Counsel 
Scott J. Bloch" has been filed and referred for investigation to the President's Council On 
Integrity and Efficiency, where it is now pending. It has also been the subject of a Senate 
oversi^t hearing on May 24, 2005. Safeguarding the Merit System: A Review of the U,S, Offiice 
of Special Counsel Before the Subcomm. on Oversight of Government Management, the Federal 
Worlcforce, and the District of Columbia of the Committee on Homeland Security and 
Governmental Affairs. 109* Cong. (2005) (to be pubHshed). 
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many of its career staff, including both career attorneys working on Petitioner's case. With the 
loss of career staff and the reversal of the Special Counsel's decision to seek a stay from the MSPB 
on or around February 17, the OSC appears not to have made no investigative progress on 
Petitioner's allegations. Informed of Casey's illness in early February, the OSC did not take steps 
to depose Casey, presumably because by mid-March, it no longer had anyone directing the 
prosecution of Petitioner's allegations. From March onward, the investigation and prosecution of 
her case was left to a single career investigator. By June 2005, Casey's unexpected rapid 
deterioration made it impossible to take her deposition. 

OSC's investigation into Fitzmaurice's admission to Casey has totally languished. 

The U.S. Court of Appeals for the D.C. Circuit has stated, with regard to mandamus actions 
affecting the Special Counsel : 

"[A]lthough the nature of the Special Counsel's inquiry is discretionary, the OSC 
cannot conduct, under the guise of an exercise of discretion, either an entirely 
inadeqaute inquiry or none at all... judicial review is available to determine whether 
the Office of Special Counsel has comphed with its statutory duty to conduct an 
investigation into allegations of "prohibited personnel practices." 

Bamhart v. Devine , supra at 1525 citing Carducci v. Regan , 714 F. 2d 171, 175 (D.C. Cir. 1983) 

For all relevant purposes, the OSC's investigation into whether Fitzmaurice admitted that 

his animus for the Petitioner grew out of the Petitioner's investigation of his friend and associate, 

J.D. Potter, is fmished.^ Its investigation has come to a complete halt. Having failed to depose 

Casey, it is now too late to do so. Thus, the only relief Petitioner seeks is that the OSC either 



^ As a practical matter, no additional investigation can produce direct evidence of Fitzmaurice's 
admission to Casey. There were no other direct witnesses to the conversation than those two 
individuals. While the OSC could have interviewed or deposed Fitzmaurice, OSC has done 
neither. In any case, it is highly unlikely that Fitzmaurice would have admitted making that 
admission to Casey. Casey's death makes such an admission even more unhkely. 

5 
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stipulate that its investigation is over and provide Petitioner with an authenticated copy of Casey's 
testimony or that the OSC stipulate that it will perpetuate Casey's testimony and niaJ<:e it available 
for use in appropriate judicial and quasi-judicial proceedings. Such relief is appropriately narrow 
and within tlie definition of a ministerial act. The court order sought herein would not run afoul of 
the nonreviewability of the merits of OSC's decision to conduct a thorough investigation and 
prosecution or the merits of a decision to terminate it. See Wren v. MSPB . 681 F. 2d 867 (D.C. 
Cir. 1982); DeLeonardis , supra at 726-8. 

Although Ms. Casey's interview was taped^ she was not given a copy of her interview. 
Exhibit 1, If 3." However, with her death, neither she, the Petitioner, nor OSC has reason to fear 
agency reprisal against Casey. With Casey's death, she has no privacy interest under 5 U.S.C. 55a. 
See 5 C.F.R. Part 1 830. Moreover, her son and personal representative has made clear that it was 
Casey^s desire to provide her testimony in Ms. Mansfield's underlying case. Exhibit 3, ^ 4. 
Finally, to the extent that there is some additional reason or privilege that the OSC intends to assert 
with regard to Casey's statement, it has failed to do so. The Special Counsel has made no reply to 
Petitioner's letter asking him for such information except for sending her two nonresponsive form 
letters. Exhibits 5 and 6. 



'^ Production of Casey's swoni testimony would also be consistent with OSC's ministerial 
functions and duties as defined by its own regulations. As part of its statutory function of 
investigating and prosecuting prohibited personnel practices, the OSC has adopted procedures for 
protecting witnesses and the ongoing investigations. Its Investigative Manual provides that the 
interviewed witness be placed under oath at the start of an interview and that the interview be 
recorded. It also provides that it provide a copy of the tape to the witness either at the time of the 
interview or when the investigator has completed all of the witness interviews. Office of Special 
Counsel, Investigative Manual Chapter 3. Part II (Sept 2000) at 22, 46-47. 

6 



Case 1:05-cv-01468-RWR Document 1 Filed 07/26/2005 Page 55 of 62 

B. PETITIONER MEETS ALL OF THE CONDITIONS SET FORTH IN RULE 27(a) FOR THE 
PERPETUATION AND PRODUCTION OF THE TESTIMON"^ OF DECEDENT BAJRBARA 

CASEY. 

The Fed. R. Civ.P; set forth, a specific provision providing for the perpetuation of 
testimony. Rule 27 states in pertinent part: 

Rule 27. Depositions Before Action or Pending Appeal 
(a) Before Action. 

(1) Petition 

A person who desires to perpetuate testimony regarding any matter 
that may be cognizable in any court of the United States may file a 
verified petition in the United States district court in the district of 
the residence of any expected adverse party. The petition shall be 
entitled in the name of the petitioner and shall show: 1, that the 
petitioner expects to be a party to an action cognizable in a court of 
the United States but is presently unable to bring it or cause it to be 
brought, 2, the subject matter of the expected action and the 
petitioner's interest therein, 3, the facts which the petitioner desires to 
establish by the proposed testimony and fhe reasons for desiring to 
perpetuate it, 4, the names or a description of the persons the 
petitioner expects will be adverse parties and their addresses so far as 
known, and 5, the names and addresses of the persons to be 
examined and the substance of the testimony which the petitioner 
expects to elicit from each, and shall ask for an order authorizing the 
petitioner to take the depositions of the persons to be examined 
named in the petition, for the purpose of perpetuating their testimony 



(3) Order and Examination. 

If the court is satisfied that the perpetuation of the testimony may prevent a 
failure or delay of justice, it shall make an order designating or describing the 
persons whose depositions maybe taken and specifying the subject matter of 
the examination and whether the depositions shall be taken upon oral 
examination or written interrogatories. The depositions may then betaken in 
accordance with these rules; and the court may make orders of the character 
provided for by Rules 34 and 35. 
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(4) Use of Deposition. 

If a deposition to perpetuate testimony is taken under these rules or if, although 
not so taken, it would be admissible in evidence in the courts of the state in 
which it is taken, it may be used in any action involving the same subject 
matter subsequently brought in a United States district court, in accordance 
with the provisions of Rule 32(a). 

(c) Perpetuation by Action. Thisruledoesnot limit the power of a court to 
entertain an action to perpetuate testimony. 

(F.R.C.P. 21). 

Unfortunate and tragic circumstances have arisen in this case which call for the 

application of this Rule. While, given her untimely death, it is too late for either the Special 

Counsel or Petitioner to perpetuate Casey's testimony through deposition, it is not too late to 

perpetuate her sworn testimony. Because Casey's testimony taken under oath by a disinterested 

quasi-judicial third party, it is rehable evidence. The very purpose of Rule 27 is to ensure that such 

evidence will be available in subsequently brought court and quasi-judicial proceedings. In re 

Application of David J. Checkoskv et al . 142 F.R.D. 4, 8-9 (D.D.C. 1992) ("purpose of Rule 27 is 

simply to preserve evidence that otherwise would be in danger of being lost; by granting a Rule 27 

petition, the district court in no way usurps the. . . power to determine the ultimate weight and 

admissibility of that evidence."); Moseller v. United States . 158 F. 2d 380, 383 ( 2"'' Cir. 1946) 

("the present practice ...both preserves the remedy by separate action and also provides a simple 

method of procedure by petition in the district of the residence of any expected adverse party." ) ; 

Martin v. Reynolds Metals Corporation. 297 F. 2d 49, 56 (9* Cir. 1961) (Rule 27 pemiits 

discovery techniques independent of deposition); 8C. Wright, A. Miller & M. Kane, Federal 

Practice and Procedui'e § 2072-4, at 664 (1994); Rules of Advisory Committee on Rules for Civil 

Procedure, pp. 74-5 (April 1937). 
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The instant Petition meets the Rule's specific requirements. 

First, as previously stated. Petitioner expects to shortly refile her appeal to the MSPB of her 
RIF and then, if necessary, to pursue her RIF appeal in either federal district court or the Federal 
Circuit Court of Appeals. Pursuant to 42 U.S.C. § 2000e-16(c), she also has an independent right 
to proceed to federal district court with her allegations of discrimination. Moreover, at an 
appropriate time and after discovery, she intends to explore her rights to file a claim against the 
NMB for her injuries pursuant to the Federal Torts Claims Act. Petitioner may, in due course, 
bring a separate tort action against Fitzmaurice and other, yet-to-be identified, persons for violation 
of her civil and constitutional rights. 

Second, Petitioner has met Rule 27's requirement that she show the facts which she desires 
to establish by the proposed testimony and her reasons for desiring its perpetuation. It was 
Petitioner who identi:Red such facts to the OSC in her May 2004 OSC complaint. Petitioner has 
included, with this Petition and Motion, affidavits from witnesses who corroborated that Casey 
provided a sworn statement to the OSC and which describe the content of her knowledge. Exhibits 
I and 2.^ 

Third, while Petitioner has used the word "may" throughout this motion in describing the 
possibility of the loss to her of Casey's testimony, given: (1) the history of the OSC's handling of 
Petitioner's complaint, its arbitrary reversals, its failure to follow clear statutory mandates, and its 
current failure to assure Petitioner that it will perpetuate Casey's testimony and provide it to 



^ Petitioner has met the Rule's requirement of identifying the known adverse parties to the 
underlying future litigation and their addresses - the members of the NMB in their official 
capacities, and, Fitzmaurice, in his official and personal capacities. Although Petitioner does not 
seek a deposition, she will provide notice of this petition as required by Rule 27 to the NMB 
officials named in the Petition. 

9 
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Petitioner necessitating the filing of this action, and, (2) the substance, relevance and materiality of 
Casey's testimony to the administrative and judicial actions not yet filed, the Court should be well 
assured that an order to the Special Counsel requiring the perpetuation and production of such 
testimony will serve to prevent any further delay and failure of justice that Rule 27 seeks to ensure. 
See Rule 27(a)(3). 

As argued above, the OSC has effectively finished its investigation into the basis for 
Fitzmaurice's animus towards Petitioner. The OSC has failed to indicate, despite Petitioner's 
request, whether and when it will ever release Ms. Casey's sworn testimony. Too many signs now 
point to the conclusion something "may have gone fundamentally awry" and the "basic integrity of 
the agency proceeding" is "at issue." In re Application of David J. Checkoskv at 10 citing Gulf Oil 
Corp. v. Department. Of Energy , 663 F. 2d 296 (D. C. Cir. 1981). The specific dispute over the 
Special Counsel's disposition of the Casey testimony is "sufficiently urgent and the issue 
sufficiently joined." here. Id. 

Absent an expedited Court order requiring the OSC to perpetuate and produce Casey's 
testimony, Petitioner may be precluded from introducing in an administrative or judicial 
proceeding, the direct evidence of Fitzmaurice's admission to Casey against interest and this 
particularly powerful evidence of his animus towards Petitioner - his specifically expressed 
admission of his intent to "get" Mansfield because of her role in "getting" J.D. Potter, 
Fitzmaurice's friend and former client, ban-ed from Teamster office and fined. 

Finally, requiring a federal investigatory agency to make immediately available the sworn 

testimony of a decedent witness that the government official of a second agency retahated against 

Petitioner, a highly regarded federal employee, on account of the latter' s former role and actions as 

a court-appointed .elections officer undoubtedly serves the purposes of the Rule. 

10 
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WHEREFORE, given the failure of the OSC to adequately discharge its duties in 
investigating and prosecuting this case, the lack of any reason for protecting Ms. Casey or her 
testimony, the failure of the Special Counsel to respond to Complainant's letter or otherwise 
assuring her that it will preserve, perpetuate, and produce Casey's statement to her, and the 
importance of such statement for any future judicial and quasi-judicial proceedings, and, pursuant 
to Fed. R. Civ.P. Rule 27 and the All Writs Act, Petitioner respectfully requests that this Court 
order OSC and the Special Counsel to preserve, perpetuate, and produce the original and/or 
authenticated copy of Ms. Casey's testimony before the OSC to this Court for its examination and 
to provide it to Petitioner for use in proceedings to which she is a party. 

Respectfully submitted. 






Beth S. Slavet, D.C. Bar 305805 
Jonathan G. Axelrod, D.C. Bar 210245 

Counsel for Petitioner 

Beins, Axelrod, Kraft, Gleason and Gibson, P.C. 
1717 Massachusetts Avenue, N.W., Room 704 
Washington, D.C. 20036 
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CERTIFICATE OF SERVICE 



I certify that On this ^jr\ day of July, 2005 I served the foregoing Verified Petition 
for Writ of Mandamus and Verified Motion And Motion to Perpetuate and Make Available 
Testimony and Exhibits thereto Order, Memorandum in Support Thereof, and proposed Order, by 
Hand Delivery to the following: 

Honorable Alberto Gonzales, Attorney General 
Office of the Attorney General 
950 Pennsylvania Ave., N.W. 
Washington, DC 20530-0001 

Civil Process Clerk 
Office of the U.S. Attorney 
555 Fourth Street, N,W, 
Washington, DC 20001 

The Honorable Scott Bloch 
U.S. Office of Special Counsel 

1730MStreetN.W., Ste. 218 
Washington, DC 20036-4505 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



BENETTAM. MANSFIELD, 
4025 N. Randolph Street 
Arlington, VA 22207 

Petitioner, 



% 



BLOCH, Special Counsel, 
of the Special Counsel 



Writ of Mandamus/Rule 27 Motion 



C.A. 



ORDER 

Pursuant to the All Writs Act, 28 U.S.C. § 1651 (a) and FRCP 27, the Special Counsel is 
hereby ORDERED to produce and provide, without further delay, an authenticated copy of the 
sworn testimony of Barbara Casey, which it has in its custody in OSC-MA-04-1921, to 
Petitioner. 



Dated: 



Notice to: Office of the U.S. Attorney 
555 Fourth Street, N.W. 
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Washington, DC 20001 



The Honorable Scott Bloch 
Special Counsel 
Office of the Special Counsel 
1730 M Street, N.W. 20036-4504 



BethS. Slavet 

Of Counsel 

Beins, Axelrod, Kraft, Gleason & Gibson, P.C. 

1717 Massachusetts Avenue, N.W., Suite 704 
Washington, D.C. 20036-2001 



